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Proposal for a Directive of the European Parliament and of the Council on consumer 
rights 

COM (2008) 614 final 

 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty establishing the European Community, and in particular Article 

95 thereof, 

Having regard to the proposal from the Commission, 

Having regard to the opinion of the European Economic and Social Committee, 

Acting in accordance with the procedure laid down in Article 251 of the Treaty, 

Whereas: 

(1) Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of 
contracts negotiated away from business premises, Council Directive 93/13/EEC of 5 April 
1993 on unfair terms in consumer contracts, Directive 97/7/EC of the European Parliament 
and of the Council of 20 May 1997 on the protection of consumers in respect of distance 
contracts, Directive 1999/44/EC of the European Parliament and of the Council of 25 May 
1999 on certain aspects of the sale of consumer goods and associated guarantees, lay down 
a number of contractual rights for consumers. 

(2) Those Directives have been reviewed in the light of experience with a view to simplifying 
and updating the applicable rules, removing inconsistencies and closing unwanted gaps in 
the rules. That review has shown that it is appropriate to replace those four Directives by this 
single Directive. This Directive should accordingly lay down standard rules for the common 
aspects and move away from the minimum harmonisation approach in the former Directives 
under which Member States could maintain or adopt stricter national rules. 

(3) Article 153(1) and (3)(a) of the Treaty provides that the Community is to contribute to the 
attainment of a high level of consumer protection by the measures it adopts pursuant to 
Article 95 thereof. 

 

[…] 

 

HAVE ADOPTED THIS DIRECTIVE: 

Chapter I:  Subject matter, definitions and scope 

Article 1:  Subject matter 

The purpose of this Directive is to contribute to the proper functioning of the internal market 
and achieve a high level of consumer protection by approximating certain aspects of the 
laws, regulations and administrative provisions of the Member States concerning contracts 
between consumers and traders. 

 

Article 2:  Definitions 

For the purpose of this Directive, the following definitions shall apply: 

(1) 'consumer' means any natural person who, in contracts covered by this Directive, is 
acting for purposes which are outside his trade, business, craft or profession; 

(2) 'trader' means any natural or legal person who, in contracts covered by this Directive, is 
acting for purposes relating to his trade, business, craft or profession and anyone acting in 
the name of or on behalf of a trader; 
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(3) 'sales contract' means any contract for the sale of goods by the trader to the consumer 
including any mixed-purpose contract having as its object both goods and services; 

(4) 'goods' means any tangible movable item, with the exception of: 

 (a) goods sold by way of execution or otherwise by authority of law, 

 (b) water and gas where they are not put up for sale in a limited volume or set quantity, 

 (c) electricity; 

(5) 'service contract' means any contract other than a sales contract whereby a service is 
provided by the trader to the consumer; 

(6) 'distance contract' means any sales or service contract where the trader, for the 
conclusion of the contract, makes exclusive use of one or more means of distance 
communication; 

(7) 'means of distance communication' means any means which, without the simultaneous 
physical presence of the trader and the consumer, may be used for the conclusion of a 
contract between those parties; 

(8) 'off-premises contract' means: 

(a) any sales or service contract concluded away from business premises with the 
simultaneous physical presence of the trader and the consumer or any sales or service 
contract for which an offer was made by the consumer in the same circumstances, or 

(b) any sales or service contract concluded on business premises but negotiated away 
from business premises, with the simultaneous physical presence of the trader and the 
consumer. 

(9) 'business premises' means: 

(a) any immovable or movable retail premises, including seasonal retail premises, where 
the trader carries on his activity on a permanent basis, or 

(b) market stalls and fair stands where the trader carries on his activity on a regular or 
temporary basis; 

(10) 'durable medium' means any instrument which enables the consumer or the trader to 
store information addressed personally to him in a way accessible for future reference for a 
period of time adequate for the purposes of the information and which allows the unchanged 
reproduction of the information stored; 

(11) 'order form' means an instrument setting out the contract terms, to be signed by the 
consumer with a view to concluding an off-premises contract; 

(12) 'product' means any good or service including immoveable property, rights and 
obligations; 

(13) 'financial service' means any service of a banking, credit, insurance, personal pension, 
investment or payment nature; 

(14) 'professional diligence' means the standard of special skill and care which a trader may 
reasonably be expected to exercise towards consumers, commensurate with honest market 
practice and/or the general principle of good faith in the trader's field of activity; 

(15) 'auction' means a method of sale where goods or services are offered by the trader 
through a competitive bidding procedure which may include the use of means of distance 
communication and where the highest bidder is bound to purchase the goods or the services. 
A transaction concluded on the basis of a fixed-price offer, despite the option given to the 
consumer to conclude it through a bidding procedure is not an auction; 

(16) 'public auction' means a method of sale where goods are offered by the trader to 
consumers, who attend or are given the possibility to attend the auction in person, through a 
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competitive bidding procedure run by an auctioneer and where the highest bidder is bound to 
purchase the goods; 

(17) 'producer' means the manufacturer of goods, the importer of goods into the territory of 
the Community or any person purporting to be a producer by placing his name, trade mark or 
other distinctive sign on the goods; 

(18) 'commercial guarantee' means any undertaking by the trader or producer (the 
'guarantor')to the consumer to reimburse the price paid or to replace, repair or service goods 
in any way if they do not meet the specifications set out in the guarantee statement or in the 
relevant advertising available at the time of, or before the conclusion of the contract; 

(19) 'intermediary' means a trader who concludes the contract in the name of or on behalf of 
the consumer; 

(20) 'ancillary contract' means a contract by which the consumer acquires goods or services 
related to a distance contract or an off-premises contract and these goods or services are 
provided by the trader or a third party on the basis of an arrangement between that third 
party and the trader. 

 

Article 3:  Scope 

1. This Directive shall apply, under the conditions and to the extent set out in its provisions, 
to sales and service contracts concluded between the trader and the consumer. 

2. This Directive shall only apply to financial services as regards certain off-premises 
contracts as provided for by Articles 8 to 20, unfair contract terms as provided for by Articles 
30 to 39 and general provisions as provided for by Articles 40 to 46, read in conjunction with 
Article 4 on full harmonisation. 

3. Only Articles 30 to 39 on consumer rights concerning unfair contract terms, read in 
conjunction with Article 4 on full harmonisation, shall apply to contracts which fall within the 
scope of Directive 94/47/EC of the European Parliament and of the Council12 and of Council 
Directive 90/314/EEC13. 

4. Articles 5, 7, 9 and 11 shall be without prejudice to the provisions concerning information 
requirements contained in Directive 2006/123/EC of the European Parliament and of the 
Council14 and Directive 2000/31/EC of the European Parliament and of the Council15. 

 

Article 4:  Full harmonisation 

Member States may not maintain or introduce, in their national law, provisions diverging from 
those laid down in this Directive, including more or less stringent provisions to ensure a 
different level of consumer protection. 

 

Chapter II:  Consumer information 

Article 5:  General information requirements 

1. Prior to the conclusion of any sales or service contract, the trader shall provide the 
consumer with the following information, if not already apparent from the context: 

(a) the main characteristics of the product, to an extent appropriate to the medium and the 
product; 

(b) the geographical address and the identity of the trader, such as his trading name and, 
where applicable, the geographical address and the identity of the trader on whose behalf he 
is acting; 
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(c) the price inclusive of taxes, or where the nature of the product means that the price 
cannot reasonably be calculated in advance, the manner in which the price is calculated, as 
well as, where appropriate, all additional freight, delivery or postal charges or, where these 
charges cannot reasonably be calculated in advance, the fact that such additional charges 
may be payable; 

(d) the arrangements for payment, delivery, performance and the complaint handling policy, if 
they depart from the requirements of professional diligence; 

(e) the existence of a right of withdrawal, where applicable; 

(f) the existence and the conditions of after-sales services and commercial guarantees, 
where applicable; 

(g) the duration of the contract where applicable or if the contract is open-ended, the 
conditions for terminating the contract; 

(h) the minimum duration of the consumer's obligations under the contract, where applicable; 

(i) the existence and the conditions of deposits or other financial guarantees to be paid or 
provided by the consumer at the request of the trader. 

2. In the case of a public auction, the information in paragraph 1(b) may be replaced by the 
geographical address and the identity of the auctioneer. 

3. The information referred to in paragraph 1 shall form an integral part of the sales or 
service contract. 

 

Article 6:  Failure to provide information 

1. If the trader has not complied with the information requirements on additional charges as 
referred to in Article 5(1)(c), the consumer shall not pay these additional charges. 

2. Without prejudice to Articles 7(2), 13 and 42, the consequences of any breach of Article 5, 
shall be determined in accordance with the applicable national law. Member States shall 
provide in their national laws for effective contract law remedies for any breach of Article 5. 

 

Article 7:  Specific information requirements for intermediaries 

1. Prior to the conclusion of the contract, the intermediary shall disclose to the consumer, 
that he is acting in the name of or on behalf of another consumer and that the contract 
concluded, shall not be regarded as a contract between the consumer and the trader but 
rather as a contract between two consumers and as such falling outside the scope of this 
Directive. 

2. The intermediary, who does not fulfil the obligation under paragraph 1, shall be deemed to 
have concluded the contract in his own name. 

3. This Article shall not apply to public auctions. 

 

Chapter III:  Consumer information and withdrawal right for distance and off-premises 
contracts 

Article 8:  Scope 

This Chapter shall apply to distance and off-premises contracts. 

 

Article 9:  Information requirements for distance and off-premises contracts 

As regards distance or off-premises contracts, the trader shall provide the following 
information which shall form an integral part of the contract: 
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(a) the information referred to in Articles 5 and 7 and, by way of derogation from Article 
5(1)(d), the arrangements for payment, delivery and performance in all cases; 

(b) where a right of withdrawal applies, the conditions and procedures for exercising that right 
in accordance with Annex I; 

(c) if different from his geographical address, the geographical address of the place of 
business of the trader (and where applicable that of the trader on whose behalf he is acting) 
where the consumer can address any complaints; 

(d) the existence of codes of conduct and how they can be obtained, where applicable; 

(e) the possibility of having recourse to an amicable dispute settlement, where applicable; 

(f) that the contract will be concluded with a trader and as a result that the consumer will 
benefit from the protection afforded by this Directive. 

 

Article 10:  Formal requirements for off-premises contracts 

1. With respect to off-premises contracts, the information provided for in Article 9 shall be 
given in the order form in plain and intelligible language and be legible. The order form shall 
include the standard withdrawal form set out in Annex I(B). 

2. An off-premises contract shall only be valid if the consumer signs an order form and in 
cases where the order form is not on paper, receives a copy of the order form on another 
durable medium. 

3. Member States shall not impose any formal requirements other than those provided for in 
paragraphs 1 and 2. 

 

Article 11:  Formal requirements for distance contracts 

1. With respect to distance contracts, the information provided for in Article 9(a) shall be 
given or made available to the consumer prior to the conclusion of the contract, in plain and 
intelligible language and be legible, in a way appropriate to the means of distance 
communication used. 

2. If the trader makes a telephone call to the consumer with a view to concluding a distance 
contract, he shall disclose his identity and the commercial purpose of the call at the 
beginning of the conversation with the consumer. 

3. If the contract is concluded through a medium which allows limited space or time to display 
the information, the trader shall provide at least the information regarding the main 
characteristics of the product and the total price referred to in Articles 5(1)(a) and (c) on that 
particular medium prior to the conclusion of such a contract. The other information referred to 
in Articles 5 and 7 shall be provided by the trader to the consumer in an appropriate way in 
accordance with paragraph 1. 

4. The consumer shall receive confirmation of all the information referred to in Article 9(a) to 
(f), on a durable medium, in reasonable time after the conclusion of any distance contract, 
and at the latest at the time of the delivery of the goods or when the performance of the 
service has begun, unless the information has already been given to the consumer prior to 
the conclusion of any distance contract on a durable medium. 

5. Member States shall not impose any formal requirements other than those provided for in 
paragraphs 1 to 4. 
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Article 12:  Length and starting point of the withdrawal period 

1. The consumer shall have a period of fourteen days to withdraw from a distance or off-
premises contract, without giving any reason. 

2. In the case of an off-premises contract, the withdrawal period shall begin from the day 
when the consumer signs the order form or in cases where the order form is not on paper, 
when the consumer receives a copy of the order form on another durable medium. 

In the case of a distance contract for the sale of goods, the withdrawal period shall begin 
from the day on which the consumer or a third party other than the carrier and indicated by 
the consumer acquires the material possession of each of the goods ordered. 

In the case of a distance contract for the provision of services, the withdrawal period shall 
begin from the day of the conclusion of the contract. 

3. The deadline referred to in paragraph 1 is met if the communication concerning the 
exercise of the right of withdrawal is sent by the consumer before the end of that deadline. 

4. The Member States shall not prohibit the parties from performing their obligations under 
the contract during the withdrawal period. 

 

Article 13:  Omission of information on the right of withdrawal 

If the trader has not provided the consumer with the information on the right of withdrawal in 
breach of Articles 9(b), 10(1) and 11(4), the withdrawal period shall expire three months after 
the trader has fully performed his other contractual obligations. 

 

Article 14:  Exercise of the right of withdrawal 

1. The consumer shall inform the trader of his decision to withdraw on a durable medium 
either in a statement addressed to the trader drafted in his own words or using the standard 
withdrawal form as set out in Annex I(B). Member States shall not provide for any other 
formal requirements applicable to this standard withdrawal form. 

2. For distance contracts concluded on the Internet, the trader may, in addition to the 
possibilities referred to in paragraph 1, give the option to the consumer to electronically fill in 
and submit the standard withdrawal form on the trader's website. In that case the trader shall 
communicate to the consumer an acknowledgement of receipt of such a withdrawal by email 
without delay. 

 

Article 15:  Effects of withdrawal 

The exercise of the right of withdrawal shall terminate the obligations of the parties: 

 (a) to perform the distance or off-premises contract, or 

(b) to conclude an off-premises contract, in cases where an offer was made by the 
consumer. 

 

Article 16:  Obligations of the trader in case of withdrawal 

1. The trader shall reimburse any payment received from the consumer within thirty days 
from the day on which he receives the communication of withdrawal. 

2. For sales contracts, the trader may withhold the reimbursement until he has received or 
collected the goods back, or the consumer has supplied evidence of having sent back the 
goods, whichever is the earliest. 
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Article 17: Obligations of the consumer in case of withdrawal 

1. For sales contracts for which the material possession of the goods has been transferred to 
the consumer or at his request, to a third party before the expiration of the withdrawal period, 
the consumer shall send back the goods or hand them over to the trader or to a person 
authorised by the trader to receive them, within fourteen days from the day on which he 
communicates his withdrawal to the trader, unless the trader has offered to collect the goods 
himself. The consumer shall only be charged for the direct cost of returning the goods unless 
the trader has agreed to bear that cost. 

2. The consumer shall only be liable for any diminished value of the goods resulting from the 
handling other than what is necessary to ascertain the nature and functioning of the goods. 
He shall not be liable for diminished value where the trader has failed to provide notice of the 
withdrawal right in accordance with Article 9(b). For service contracts subject to a right of 
withdrawal, the consumer shall bear no cost for services performed, in full or in part, during 
the withdrawal period. 

 

Article 18:  Effects of the exercise of the right of withdrawal on ancillary contracts 

1. Without prejudice to Article 15 of Directive 2008/48/EC, if the consumer exercises his right 
of withdrawal from a distance or an off-premises contract in accordance with Articles 12 to 
17, any ancillary contracts shall be automatically terminated, without any costs for the 
consumer. 

2. The Member States shall lay down detailed rules on the termination of such contracts. 

 

Article 19:  Exceptions from the right of withdrawal 

1. In respect of distance contracts, the right of withdrawal shall not apply as regards the 
following: 

(a) services where performance has begun, with the consumer's prior express consent, 
before the end of the fourteen day period referred to in Article 12; 

(b) the supply of goods or services for which the price is dependent on fluctuations in the 
financial market which cannot be controlled by the trader; 

(c) the supply of goods made to the consumer's specifications or clearly personalized or 
which are liable to deteriorate or expire rapidly; 

(d) the supply of wine, the price of which has been agreed upon at the time of the conclusion 
of the sales contract, the delivery of which can only take place beyond the time-limit referred 
to in Article 22(1) and the actual value of which is dependent on fluctuations in the market 
which cannot be controlled by the trader; 

(e) the supply of sealed audio or video recordings or computer software which were unsealed 
by the consumer; 

(f) the supply of newspapers, periodicals and magazines; 

(g) gaming and lottery services; 

(h) contracts concluded at an auction. 

2. In respect of off-premises contracts, the right of withdrawal shall not apply as regards the 
following: 

(a) contracts for the supply of foodstuffs, beverages or other goods intended for current 
consumption in the household, selected in advance by the consumer by means of distance 
communication and physically supplied to the consumer's home, residence or workplace by 
the trader who usually sells such goods on his own business premises; 



 81 

(b) contracts for which the consumer, in order to respond to an immediate emergency, has 
requested the immediate performance of the contract by the trader; if, on this occasion, the 
trader provides or sells additional services or goods other than those which are strictly 
necessary to meet the immediate emergency of the consumer, the right of withdrawal shall 
apply to those additional services or goods; 

(c) contracts for which the consumer has specifically requested the trader, by means of 
distance communication, to visit his home for the purpose of repairing or performing 
maintenance upon his property; if on this occasion, the trader provides services in addition to 
those specifically requested by the consumer or goods other than replacement parts 
necessarily used in performing the maintenance or in making the repairs, the right of 
withdrawal shall apply to those additional services or goods. 

3. The parties may agree not to apply paragraphs 1 and 2. 

 

Article 20:  Excluded distance and off-premises contracts 

1. Articles 8 to 19 shall not apply to distance and off-premises contracts: 

(a) for the sale of immovable property or relating to other immovable property rights, except 
for rental and works relating to immovable property; 

(b) concluded by means of automatic vending machines or automated commercial premises; 

(c) concluded with telecommunications operators through public payphones for their use; 

(d) for the supply of foodstuffs or beverages by a trader on frequent and regular rounds in the 
neighbourhood of his business premises. 

2. Articles 8 to 19 shall not apply to off-premises contracts relating to: 

(a) insurance, 

(b) financial services whose price depends on fluctuations in the financial market outside the 
trader's control, which may occur during the withdrawal period, as defined in Article 6(2)(a) of 
Directive 2002/65/EC16 and 

(c) credit which falls within the scope of Directive 2008/48/EC. 

3. Articles 8 to 19 shall not apply to distance contracts for the provision of accommodation, 
transport, car rental services, catering or leisure services as regards contracts providing for a 
specific date or period of performance. 

 

Chapter IV:  Other consumer rights specific to sales contracts 

Article 21:  Scope 

1. This Chapter shall apply to sales contracts. Without prejudice to Article 24(5), where the 
contract is a mixed-purpose contract having as its object both goods and services, this 
Chapter shall only apply to the goods. 

2. This Chapter shall also apply to contracts for the supply of goods to be manufactured or 
produced. 

3. This Chapter shall not apply to the spare parts replaced by the trader when he has 
remedied the lack of conformity of the goods by repair under Article 26. 

4. Member States may decide not to apply this Chapter to the sale of second-hand goods at 
public auctions. 
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Article 22:  Delivery 

1. Unless the parties have agreed otherwise, the trader shall deliver the goods by 
transferring the material possession of the goods to the consumer or to a third party, other 
than the carrier and indicated by the consumer, within a maximum of thirty days from the day 
of the conclusion of the contract. 

2. Where the trader has failed to fulfil his obligations to deliver, the consumer shall be entitled 
to a refund of any sums paid within seven days from the date of delivery provided for in 
paragraph 1. 

 

Article 23:  Passing of risk 

1. The risk of loss of or damage to the goods shall pass to the consumer when he or a third 
party, other than the carrier and indicated by the consumer has acquired the material 
possession of the goods. 

2. The risk referred to in paragraph 1 shall pass to the consumer at the time of delivery as 
agreed by the parties, if the consumer or a third party, other than the carrier and indicated by 
the consumer has failed to take reasonable steps to acquire the material possession of the 
goods. 

 

Article 24:  Conformity with the contract 

1. The trader shall deliver the goods in conformity with the sales contract. 

2. Delivered goods shall be presumed to be in conformity with the contract if they satisfy the 
following conditions: 

(a) they comply with the description given by the trader and possess the qualities of the 
goods which the trader has presented to the consumer as a sample or model; 

(b) they are fit for any particular purpose for which the consumer requires them and which he 
made known to the trader at the time of the conclusion of the contract and which the trader 
has accepted; 

(c) they are fit for the purposes for which goods of the same type are normally used or 

(d) they show the quality and performance which are normal in goods of the same type and 
which the consumer can reasonably expect, given the nature of the goods and taking into 
account any public statements on the specific characteristics of the goods made about them 
by the trader, the producer or his representative, particularly in advertising or on labelling. 

3. There shall be no lack of conformity for the purposes of this Article if, at the time the 
contract was concluded, the consumer was aware, or should reasonably have been aware 
of, the lack of conformity, or if the lack of conformity has its origin in materials supplied by the 
consumer. 

4. The trader shall not be bound by public statements, as referred to in paragraph 2(d) if he 
shows that one of the following situations existed: 

(a) he was not, and could not reasonably have been, aware of the statement in question; 

(b) by the time of conclusion of the contract the statement had been corrected; 

(c) the decision to buy the goods could not have been influenced by the statement. 

5. Any lack of conformity resulting from the incorrect installation of the goods shall be 
considered as a lack of conformity of the goods where the installation forms part of the sales 
contract and the goods were installed by the trader or under his responsibility. The same 
shall apply equally if the goods, intended to be installed by the consumer, are installed by the 
consumer and the incorrect installation is due to a shortcoming in the installation instructions. 



 83 

Article 25:  Legal rights – Liability for lack of conformity 

The trader shall be liable to the consumer for any lack of conformity which exists at the time 
the risk passes to the consumer. 

 

Article 26:  Remedies for lack of conformity 

1. As provided for in paragraphs 2 to 5, where the goods do not conform to the contract, the 
consumer is entitled to: 

(a) have the lack of conformity remedied by repair or replacement, 

(b) have the price reduced, 

(c) have the contract rescinded. 

2. The trader shall remedy the lack of conformity by either repair or replacement according to 
his choice. 

3. Where the trader has proved that remedying the lack of conformity by repair or 
replacement is unlawful, impossible or would cause the trader a disproportionate effort, the 
consumer may choose to have the price reduced or the contract rescinded. A trader's effort 
is disproportionate if it imposes costs on him which, in comparison with the price reduction or 
the rescission of the contract, are excessive, taking into account the value of the goods if 
there was no lack of conformity and the significance of the lack of conformity. The consumer 
may only rescind the contract if the lack of conformity is not minor. 

4. The consumer may resort to any remedy available under paragraph 1, where one of the 
following situations exists: 

(a) the trader has implicitly or explicitly refused to remedy the lack of conformity; 

(b) the trader has failed to remedy the lack of conformity within a reasonable time; 

(c) the trader has tried to remedy the lack of conformity, causing significant 

inconvenience to the consumer; 

(d) the same defect has reappeared more than once within a short period of time. 

5. The significant inconvenience for the consumer and the reasonable time needed for the 
trader to remedy the lack of conformity shall be assessed taking into account the nature of 
the goods or the purpose for which the consumer acquired the goods as provided for by 
Article 24(2)(b). 

 

Article 27:  Costs and damages 

1. The consumer shall be entitled to have the lack of conformity remedied free of any cost. 

2. Without prejudice to the provisions of this Chapter, the consumer may claim damages for 
any loss not remedied in accordance with Article 26. 

 

Article 28:  Time limits and burden of proof 

1. The trader shall be held liable under Article 25 where the lack of conformity becomes 
apparent within two years as from the time the risk passed to the consumer. 

2. When the trader has remedied the lack of conformity by replacement, he shall be held 
liable under Article 25 where the lack of conformity becomes apparent within two years as 
from the time the consumer or a third party indicated by the consumer has acquired the 
material possession of the replaced goods. 
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3. In the case of second-hand goods, the trader and the consumer may agree on a shorter 
liability period, which may not be less than one year. 

4. In order to benefit from his rights under Article 25, the consumer shall inform the trader of 
the lack of conformity within two months from the date on which he detected the lack of 
conformity. 

5. Unless proved otherwise, any lack of conformity which becomes apparent within six 
months of the time when the risk passed to the consumer, shall be presumed to have existed 
at that time unless this presumption is incompatible with the nature of the goods and the 
nature of the lack of conformity. 

 

Article 29:  Commercial guarantees 

1. A commercial guarantee shall be binding on the guarantor under the conditions laid down 
in the guarantee statement. In the absence of the guarantee statement, the commercial 
guarantee shall be binding under the conditions laid down in the advertising on the 
commercial guarantee. 

2. The guarantee statement shall be drafted in plain intelligible language and be legible. It 
shall include the following: 

(a) legal rights of the consumer, as provided for in Article 26 and a clear statement that those 
rights are not affected by the commercial guarantee, 

(b) set the contents of the commercial guarantee and the conditions for making claims, 
notably the duration, territorial scope and the name and address of the guarantor, 

(c) without prejudice to Articles 32 and 35 and Annex III(1)(j), set out, where applicable, that 
the commercial guarantee cannot be transferred to a subsequent buyer. 

3. If the consumer so requests, the trader shall make the guarantee statement available in a 
durable medium. 

4. Non compliance with paragraph 2 or 3 shall not affect the validity of the guarantee. 

 

Chapter V:  Consumer rights concerning contract terms 

Article 30:  Scope 

1. This Chapter shall apply to contract terms drafted in advance by the trader or a third party, 
which the consumer agreed to without having the possibility of influencing their content, in 
particular where such contract terms are part of a pre-formulated standard contract. 

2. The fact that the consumer had the possibility of influencing the content of certain aspects 
of a contract term or one specific term, shall not exclude the application of this Chapter to 
other contract terms which form part of the contract. 

3. This Chapter shall not apply to contract terms reflecting mandatory statutory or regulatory 
provisions, which comply with Community law and the provisions or principles of international 
conventions to which the Community or the Member States are party. 

 

Article 31:  Transparency requirements of contract terms 

1. Contract terms shall be expressed in plain, intelligible language and be legible. 

2. Contract terms shall be made available to the consumer in a manner which gives him a 
real opportunity of becoming acquainted with them before the conclusion of the contract, with 
due regard to the means of communication used. 

3. The trader shall seek the express consent of the consumer to any payment in addition to 
the remuneration foreseen for the trader's main contractual obligation. If the trader has not 
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obtained the consumer's express consent but has inferred it by using default options which 
the consumer is required to reject in order to avoid the additional payment, the consumer 
shall be entitled to reimbursement of this payment. 

4. Member States shall refrain from imposing any presentational requirements as to the way 
the contract terms are expressed or made available to the consumer. 

 

Article 32:  General principles 

1. Where a contract term is not included in Annex II or III, Member States shall ensure that it 
is regarded as unfair if, contrary to the requirement of good faith, it causes a significant 
imbalance in the parties' rights and obligations arising under the contract, to the detriment of 
the consumer. 

2. Without prejudice to Articles 34 and 38, the unfairness of a contract term shall be 
assessed, taking into account the nature of the products for which the contract was 
concluded and by referring, at the time of the conclusion of the contract, to all the 
circumstances attending the conclusion and to all the other terms of the contract or of 
another contract on which the former is dependent. When assessing the fairness of a 
contract term, the competent national authority shall also take into account the manner in 
which the contract was drafted and communicated to the consumer by the trader in 
accordance with Article 31. 

3. Paragraphs 1 and 2 shall not apply to the assessment of the main subject matter of the 
contract or to the adequacy of the remuneration foreseen for the trader's main contractual 
obligation, provided that the trader fully complies with Article 31. 

 

Article 33:  Burden of proof 

Where the trader claims that a contract term has been individually negotiated, the burden of 
proof shall be incumbent on him. 

 

Article 34:  Terms considered unfair in all circumstances 

Member States shall ensure that contract terms, as set out in the list in Annex II, are 
considered unfair in all circumstances. That list of contract terms shall apply in all Member 
States and may only be amended in accordance with Articles 39(2) and 40. 

 

Article 35: Terms presumed to be unfair 

Member States shall ensure that contract terms, as set out in the list in point 1 of Annex III, 
are considered unfair, unless the trader has proved that such contract terms are fair in 
accordance with Article 32. That list of contract terms shall apply in all Member States and 
may only be amended in accordance with Articles 39(2) and 40. 

 

Article 36:  Interpretation of terms 

1. Where there is doubt about the meaning of a term, the interpretation most favourable to 
the consumer shall prevail. 

2. This Article shall not apply in the context of the procedures laid down in Article 38(2). 

 

Article 37:  Effects of unfair contract terms 

Contract terms which are unfair shall not be binding on the consumer. The contract shall 
continue to bind the parties if it can remain in force without the unfair terms. 
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Article 38:  Enforcement in relation to unfair contract terms 

1. Member States shall ensure that, in the interests of consumers and competitors, adequate 
and effective means exist to prevent the continued use of unfair terms in contracts concluded 
with consumers by traders. 

2. In particular, persons or organisations, having a legitimate interest under national law in 
protecting consumers, may take action before the courts or administrative authorities for a 
decision as to whether contract terms drawn up for general use are unfair. 

3. Member States shall enable the courts or administrative authorities to apply appropriate 
and effective means to prevent traders from continuing to use terms which have been found 
unfair. 

4. Member States shall ensure that the legal actions referred to in paragraph 2 and 3 may be 
directed either separately or jointly depending on national procedural laws against a number 
of traders from the same economic sector or their associations which use or recommend the 
use of the same general contract terms or similar terms. 

 

Article 39:  Review of the terms in Annexes 2 and 3 

1. Member States shall notify to the Commission the terms which have been found unfair by 
the competent national authorities and which they deem to be relevant for the purpose of 
amending this Directive as provided for by paragraph 2. 

2. In the light of the notifications received under paragraph 1, the Commission shall amend 
Annex II and III. Those measures designed to amend non essential elements of this Directive 
shall be adopted in accordance with the regulatory procedure with scrutiny referred to in 
Article 40(2). 

 

Chapter VI:  General provisions 

Article 40:  The Committee 

1. The Commission shall be assisted by the Committee on unfair terms in consumer 
contracts (hereinafter referred to as "the Committee"). 

2. Where reference is made to this paragraph, Article 5a(1) to (4), and Article 7 of Decision 
1999/468/EC17 shall apply, having regard to the provisions of Article 8 thereof. 

 

Article 41:  Enforcement 

1. Member States shall ensure that adequate and effective means exist to ensure 
compliance with this Directive. 

2. The means referred to in paragraph 1 shall include provisions whereby one or more of the 
following bodies, as determined by national law, may take action under national law before 
the courts or before the competent administrative bodies to ensure that the national 
provisions for the implementation of this Directive are applied: 

(a) public bodies or their representatives; 

(b) consumer organisations having a legitimate interest in protecting consumers; 

(c) professional organisations having a legitimate interest in acting. 

 

Article 42:  Penalties 

1. Member States shall lay down the rules on penalties applicable to infringements of the 
national provisions adopted pursuant to this Directive and shall take all measures necessary 
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to ensure that they are implemented. The penalties provided for must be effective, 
proportionate and dissuasive. 

2. Member States shall notify those provisions to the Commission by the date specified in 
Article 46 at the latest and shall notify it without delay of any subsequent amendment 
affecting them. 

 

Article 43:  Imperative nature of the Directive 

If the law applicable to the contract is the law of a Member State, consumers may not waive 
the rights conferred on them by this Directive. 

 

Article 44:  Information 

Member States shall take appropriate measures to inform consumers of the national 
provisions transposing this Directive and shall, where appropriate, encourage traders and 
code owners to inform consumers of their codes of conduct. 

 

Article 45:  Inertia selling 

The consumer shall be exempted from the provision of any consideration in cases of 
unsolicited supply of a product as prohibited by Article 5(5) and point 29 of Annex I of 
Directive 2005/29/EC. The absence of a response from the consumer following such an 
unsolicited supply shall not constitute consent. 

 

Article 46:  Transposition 

1. Member States shall adopt and publish, by [eighteen months after its entry into force] at 
the latest, the laws, regulations and administrative provisions necessary to comply with this 
Directive. They shall forthwith communicate to the Commission the text of those provisions 
and a correlation table between those provisions and this Directive. They shall apply those 
provisions from [two years after its entry into force]. When Member States adopt those 
provisions, they shall contain a reference to this Directive or be accompanied by such a 
reference on the occasion of their officialpublication. Member States shall determine how 
such reference is to be made. 

2. Member States shall communicate to the Commission the text of the main provisions of 
national law which they adopt in the field covered by this Directive. 

 

Chapter VII:  Final provisions 

Article 47:  Repeals 

Directives 85/577/EEC 93/13/EEC and 97/7/EC and Directive 1999/44/EC, as amended by 
the Directives listed in Annex IV, are repealed. References to the repealed Directives shall 
be construed as references to this Directive and shall be read in accordance with the 
correlation table in Annex V. 

 

Article 48:  Review 

The Commission shall review this Directive and report to the European Parliament and the 
Council no later than [insert same date as in the second subparagraph of Article 46(1) +five 
years]. If necessary, it shall make proposals to adapt it to developments in the area. The 
Commission may request information from the Member States. 
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Article 49:  Entry into force 

This Directive shall enter into force on the twentieth day following that of its publication in the 
Official Journal of the European Union. 

 

Article 50:  Addressees 

This Directive is addressed to the Member States. 

 

 

ANNEX I:  Information concerning the right of withdrawal 

A. Information to be provided with the withdrawal form 

[…] 

B. Model withdrawal form 

[…] 

 

ANNEX II:  Contract terms which are in all circumstances considered unfair 

[…] 

 

ANNEX III:  Contract terms which are deemed to be unfair 

[…] 

 

ANNEX IV:  Repealed Directives with the list of its successive amendments 

[…] 


