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Abstract

Everywhere around the world, governments and regulators are struggling with the question which regulatory approach is best suited for VoIP-services to enable the greatest possible level of innovation and competitive entry in the communications markets, whilst ensuring that European citizens are adequately protected. This paper aims at contributing to this debate on a fair balance between the principle of technological neutrality (regulate public VoIP-services as any other voice service) and the need to stimulate new innovative technologies (most often in the form of a plea for a much lighter regulatory approach, or “no regulation at all”).

In its first chapter the paper focuses on existing VoIP-services and provides a workable qualification from a legal point of view. Obviously, peer-to-peer IP-based communications software (e.g. Skype) does not have the same impact and thus should not be treated in the same way as a new VoIP-service which could potentially replace the traditional PSTN-connection.

The second chapter analyses the application of the current regulatory framework for electronic communications services to public VoIP-products. This chapter demonstrates that the European directives for the electronic communications sector contain a much more clear-cut regulatory treatment of public VoIP-services than the divergent policies of most European Member-States seem to indicate. Refocusing of the debate around the directives is therefore urgently needed. On this issue, the paper argues that the existing distinction between “electronic communications services (ECS)” and “publicly available telecommunications services” (PATS) should also apply to voice services based on IP. Furthermore, the paper argues that European directives and the principle of technological neutrality require Member-States to provide operators with the choice to design their VoIP-product as one of either categories. 

The third chapter provides an overview of the regulatory treatment of VoIP-services in a number of EU Member-States. This part clearly demonstrates that the current European approach (mainly based on the use of “soft law”) will not be effective to realise a sufficient level of harmonisation throughout the European Union. 

The most important conclusions of the paper relate to our point of view that some public intervention remains necessary in order to guarantee a number of policy objectives, such as consumer protection. On this issue, the paper reflects our opinion that regulation should take into account more the reasonable expectations of users: when a VoIP-service is offered as a substitute for a publicly available telephone service (PATS), it should offer at least the same functionalities and guarantees as a traditional voice service. However, when a service does not meet the requirements applicable to PATS, we propose to inform consumers by not allocating geographic numbers to operators of non-PATS electronic communications services. 

This proposal is without prejudice to our opinion that technological neutrality should be the cornerstone of the regulatory treatment of VoIP, and that, when existing regulation cannot be applied successfully to new innovative services, the necessity of the prescript itself should be evaluated. Whenever possible, unnecessary regulation should be abolished in order to create a stimulating environment for both traditional and new technologies. Special exemptions for IP-based services should by consequence remain exceptional. 

Finally, the discussion on the application of the electronic communications framework to VoIP is an interesting case-study for the regulatory treatment of other future IP-based services. We believe the paper sufficiently shows that the open and layered character of IP-technology will in the future continue to challenge law and regulators.

Introduction

Today’s electronic communications infrastructures and services are rapidly changing. New IP-based environments have the potential to enable a wide range of new services and facilities, some of which will differ significantly from the traditional telecommunications services. Traditional networks are hierarchically structured, with the intelligence centralised. By contrast, IP-based networks and services can distribute the intelligence better, and permit a more fine-grained division of responsibilities. IP networks are characterised by different functional levels (access level, transport level, control level, service level) at which providers can secure value. In the PSTN, functionality typically has to be configured by the network operator and is often implemented in network nodes, whereas IP-based services can be configured by users or third parties and provide many opportunities for innovative services in a competitive environment. For instance, the broadband connection, access to an IP network and conveyance in IP backbones can be supplied by different providers. Securing access to and the interoperability of networks and services is therefore likely to become more important than ever for regulators.

Voice over IP (VoIP)
 is a good example of how the IP-technology is expected to offer significant benefits to users. The most important benefits relate to the creation of new innovative services and to the integration of various services on one platform. Further, since VoIP is characterised by lower infrastructure deployment costs as well as a more efficient network utilisation, there is no doubt about the fact that VoIP can increase competition in the electronic communications markets. Finally, VoIP has a great potential to become an important truly (harmonised) pan-European communications service. 

VoIP also faces policy makers with a great challenge: on the one hand, a framework should be created so that the opportunities and the potential of the new technologies and services are not wasted (the risk of precluding possible new business models through regulation) and long-term competition is encouraged; on the other hand, consumer interests and public security should be preserved. Finally, regulators should also ensure the viability of mechanisms to fund universal service should.

On June 14, 2004, the European Commission initiated a discussion on the treatment of VoIP under the EU 2003 electronic communications regulatory framework
. In its Working Staff document, the Commission proposed a three-phase approach:

1. providing guidance on the legal qualification of VoIP-services and on the application of the EU 2003 regulatory framework to VoIP-services;

2. ensuring fair competition in the provision of VoIP-services, which the Commission proposes to consider in the context of ongoing work of the European Regulators Group (ERG) on remedies;

3. examining the impact of VoIP-services on the Commission recommendation on relevant markets, and on the market analyses undertaken by the national regulatory authorities (NRAs), which the Commission proposes to consider during the review of its recommendation at the end of 2005.

Other relevant documents on the regulatory issues of VoIP in Europe are the Report on “Numbering for VoIP-services” of the Electronic Communications Committee (ECC) within the European Conference of Postal and Telecommunications Administrations (CEPT) and the ERG Common Statement for VoIP regulatory approaches of February 2005
.  However, both these documents fail in giving any significant new guidance on regulatory treatment of VoIP, either at the EU level or at Member State level. The nature of the ERG-document (a 'common statement') even seems to reflect a failure of the European regulators to reach a common position on the legal qualification of VoIP-services
.

As indicated above, this paper mainly deals with the classification of VoIP-services, and not with market definitions and analyses.
Qualification of VoIP-services

IP-based technology can be used to deliver a wide variety of services. In its information and consultation paper, the European Commission identified the following categories:

(1) A VoIP offering that comprises the provision of a product (e.g. a software program to be run on a personal computer);

(2) Corporate private networks, where VoIP-technology is used to provide internal communications within large companies, as well as public operators’ core networks using VoIP-technology;

(3) Publicly available Voice over IP services, where there is access to and from E.164 telephone numbers.

According to the European Commission, the first category of services does not fall within the scope of the EU regulatory framework for electronic communications, since there is no ongoing provision of a communications service. At first sight, even this conclusion might seem controversial, since these products or software clearly result in the transport of electronic communications signals. On this issue, we believe RTR developed a more accurate vision, stating that “the key service enabling the global transport of data packets is Internet connectivity. Internet Connectivity, as provided by Internet Backbone Providers (on wholesale level) and ISPs, (on retail level) undoubtedly is a classic ECS. On top of this basic ECS “Internet Connectivity” within the “Internet Access” product of ISPs numerous intelligent Internet services and applications are provided by third party providers, e.g. based on corresponding application servers. Both third party service provider and the end customer have to be connected to the Internet and be able to use the Internet Connectivity without restrictions.
In typical Internet-only VoIP applications (i.e. without access to the PSTN) the VoIP provider in essence provides to his subscriber the called party’s IP-address only and has no function or responsibility with regard to the transport of the IP voice packets between VoIP users.
If therefore the transmission of IP voice packets between the calling party and the called party is not part of the VoIP-service (no corresponding cost elements within the VoIP service price, no (re)selling of Internet Connectivity) it has to be recognised, that such a VoIP service does not mainly consist in the conveyance of electronic signals (i.e. IP voice packets in this case) which would be the necessary prerequisite for a classification as ECS according to the European framework.
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Picture 1: Difference between non-ECS and ECS VoIP-services (source: RTR)

On the usage of VoIP-technology within the private network of an undertaking, or within the core network of a public operator, the European Commission states that although these activities are in principle within the scope of the electronic communications framework, there are no specific obligations addressed to them. Again, we believe it would have been more accurate to state that no specific obligations relate to the use of the IP-protocol, or that the application of existing regulations (e.g. on the integrity of the network, or on the protection of privacy) does not pose significant problems.

The European Commission considers that only publicly available Voice over IP services, where there is access to and from E.164 telephone numbers, are really regulated by the EU electronic communications framework. It also states that these services can either be considered as a publicly available electronic communications service (ECS), or as a publicly available telephone service (PATS) and that operators should have the right to choose under which category they want to offer their services
.

Evalution

Article 2 (c) of the Framework Directive
 defines an electronic communication service (ECS) as “a service normally provided for remuneration, which consists wholly or mainly in the conveyance of signals on electronic communication networks”. 

Article 2 (c) of the Universal Service Directive defines a publicly available telephone service (PATS) as a subset of the electronic communications services: “a service available to the public for originating and receiving national and international calls and access to emergency services through a number or numbers in a national or international telephone numbering plan (E.164)”. 
The definition of “PATS“ was contested from different points of view:

1° The Danish regulatory authority raised the following question: “A key point of clarification is whether “through a number or numbers in a national and international numbering plan” is actually only linked to the access to emergency services or if it also refers to “originating and receiving”. “
We cannot agree with the interpretation NITA seems to propose. It is our understanding that “through a number or numbers in a national and international numbering plan” is not only linked to the access to emergency services, but also to the “originating and receiving of calls”. The references NITA makes (to the considerations 12 and 36 and article 26, section 1 of the US-Directive) can to our opinion not be interpreted in the way NITA proposes. Regarding the accessibility of emergency services, the only real objective of the directives is to oblige the possible use of the ‘112’-number. Interpreting these provisions in a way that they would require a service to be qualified as a PATS when it allows access to emergency services via E.164-numbers, would be contrary to article 26, section 1, which allows Member-States not to implement other emergency numbers than the European number “112”. 

2° A similar reasoning applies for the accessibility of emergency services as such. If the definition of PATS indisputably would require access to emergency services as a mandatory prerequisite for classification as PATS, it would not be consistent to additionally require access to emergency services from all PATS providers in article 26 of the Universal Service Directive. If a service that does not include access to emergency services would therefore not qualify as PATS at all, the requirement would become useless as only PATS providers are addressed. By including access to emergency services in the definition of PATS, the European framework might discourage providers of VoIP to implement this in their service in order to avoid having to comply with the heavier regulatory obligations of this category. By consequence, the definition of PATS should be revised on this point.  In the meantime, the approach RTR proposes seems fair: “RTR therefore suggests treating access to emergency services as a feature element of PATS services. The provision of this feature should not be decisive on PATS or ECS-only classification.”

3° Some regulators and market players indicated that they considered the access to and from of E.164-number as not technology-neutral. This argument is of course too a certain degree correct. It can hardly be seen how a reference to a certain technical standard could be interpreted as being technology-neutral. However, instead of focusing on a possible discrimination between the regulatory treatment of “old” and “new” communications services, we believe this criterion to reflect a fundamental consumer protection approach. When using services which provide access to and from E.164-numbers, consumers expect a certain level of quality or protection they are used from their traditional plain old telephone service (POTS). Access to and from E.164-numbers is therefore a good criterion to distinguish between different classes of services.

4° An issue on which opinions also seem to diverge, is the effect of the nomadic character of certain VoIP-services on the legal qualification of the service. According to the definitions provided by the articles 2 (c) of the framework directive and of the universal service directive, nomadic VoIP-services can perfectly qualify as an ECS or a PATS. Operators should therefore also be able to qualify their nomadic VoIP-services both as an ECS, or as a PATS.

We strongly support the view of the European Commission that the current regulatory framework for electronic communications obliges Member-States to allow VoIP service providers to choose of what sort of service they offer
. If an operator chooses to offer a generally available telephone service (a Publicly Available Telephone Service or PATS), he should be subject to the same rights and obligations as operators of traditional voice telephony
. These include number portability, calls to emergency services, publication of information on prices, rights for subscribers to an entry in the public directory, and access to carrier selection and pre-selection
. If, however, an operator chooses to design its services as a public electronic communication service (ECS), it will only have to comply with a number of obligations, which mostly relate to consumer protection
. In that case, the specific rights and obligations of the PATS will not be applicable.

We remind of the fact that the publicly available telephone service uses an IP-protocol or -network is only of secondary importance. Conversely, the fact that it is a telephone service that can compete with telephone services offered on another technological platform is of essential importance. From the point of view of users, being able to use a number of functionalities is essential. Therefore, it is necessary to ensure that there is no discrimination in either direction between the "old" and the "new" technologies. While on the one hand sufficient breathing space must be created for newly developed technologies, care must also be taken to ensure that they are given no undue advantage when they are merely used as an alternative to existing services. The simple fact that a publicly offered telephone service based on an IP network has a lower costs structure, and can therefore be offered at a lower price, is no reason to impose lesser requirements on providers of a VoIP-service than on the traditional providers. By consequence, it is our opinion that the regulatory treatment of VoIP-services should be equal to the regulation of their traditional equivalent(s).

Therefore we call for a technology-neutral approach as much as possible. Such an approach should apply to every aspect: irrespective of the underlying technology, the same rules must apply - for example, to numbering, the right to interconnection, the universal service, and other aspects. The principle of technological neutrality may, however, not make it impossible to offer any VoIP-service
. When this problem might arise, we believe that the existing regulation should be examined critically. When existing rules become a threshold for the commercial success of any product (both “traditional” speech telephony and/or VoIP-service), regulators should examine whether they are still relevant today, whether they can be re-phrased to lead to less market distortion, or whether they can simply be abolished with a view to establishing a lower threshold for access to the markets. Special exceptions for VoIP-services should by consequence remain limited and can only relate to the characteristics of the VoIP-technology itself.

ECS and PATS: rights and obligations 

Focus on the regulatory principles of objectivity, technological neutrality, transparency, non-discrimination and proportionality should also be maintained when interpreting and applying the rights and obligations of the European regulatory framework. In that respect, the following table provides an indicative overview of the rights and obligations applicable to public electronic communications services and publicly available telephone services:

	Issue
	ECS
	PATS

	Declaration under general authorisation scheme (art. 3 and 4 authorisation directive) 
	Yes
	Yes

	Access to numbers (art. 5 (2) Authorisation directive)
	Yes (which number range is not specified)
	Yes (which number range is not specified)

	Access and interconnection (right and obligation to negotiate interconnection in order to ensure interoperability of services (art. 4 and 5 access directive)
	Yes
	Yes

	Contribution to universal service fund (art. 13 universal service directive)
	Can be imposed by Member-State
	Can be imposed by Member-State

	Network integrity and availability (art. 23 universal service directive)
	Not applicable
	Obligation to provide uninterrupted access to emergency services by providers of PATS at fixed locations under Article 23 of the Universal Service Directive

	Right to be included in universal telephone directory (art. 25 (1) universal service directive
	Not applicable
	Yes

	Access to telephone directory enquiry services and operator assistance (art. 25 (3) universal service directive)
	Not applicable
	Yes

	Free access to emergency services (art. 26 (1) universal service directive)
	Not applicable
	Yes

	Routing of emergency calls to the nearest emergency service centre (art. 26 (2) universal service directive)
	Not applicable
	All providers of PATS are encouraged to route calls to the single European emergency call number "112" to the nearest emergency centre, to the extent technically feasible

	Provision of caller location information to authorities handling emergencies (article 26(3) of the universal service directive)
	Not applicable
	All providers of public telephone networks are encouraged to provide location information to the extent technically feasible, for all calls to the single European emergency call number "112"

	Number portability (art. 30 universal service directive)
	Not applicable
	Yes, obligatory

	Access to carrier selection and pre-selection (art. 19 universal service directive)
	Not applicable
	Yes

	In-line powering of terminal equipment (cf. art. 23 universal service directive)
	Not obligatory
	Not obligatory


Evaluation
The table above provides a quite straightforward interpretation of the most relevant articles of the EU regulatory framework for the electronic communications sector. Some clarification might however be useful on the following issues:

a. numbering for VoIP-services

b. nomadicity

c. number portability issues

d. the access to emergency services

a. Numbering for VoIP-services

At the moment, the electronic communications directives do not contain explicit rules on which numbers should be allocated to a certain service. By consequence, the positions on the allocation of geographic numbers for VoIP-services vary throughout the Member States. The main argument in favour of allocating geographic numbers to VoIP-services is that they offer the best support for competition, especially combined with number portability. The main arguments against it have been the (potential) nomadic use of VoIP and exhaustion of geographic numbering resources.
As we already indicated above, we believe the current regulatory framework obliges Member-States to allow operators to commercialise their services either as an ECS or a PATS. As a counterbalance, we however want to emphasise the need for consumers to be properly informed about the limitations of the VoIP-services offered. For consumers, the technology underlying one or other type of service is of little (or no) importance. Their criteria in making a decision relate more to the functionalities a service offers at a given price level. The table above has demonstrated that the functionalities of an ECS are essentially different from those of a PATS. Since a number of essential consumer protection measures are not guaranteed in case of a ECS (e.g. number portability, network integrity, free access to emergency services, …), we consider it to be crucial that potential customers are sufficiently informed about possibly missing functionalities. Since it is our opinion that the obligation to provide information within the consumer contract
 will not suffice, we propose - at least in a transitional phase -  to allocate only numbers from a specific (non-geographic) numbering range to operators of ECS.  By contrast, operators of VoIP-services which qualify as PATS (including nomadic VoIP-services) would also be able to apply for geographic numbers. For the ECS-products using a separate numbering range, costumers would be sufficiently warned about the fact that this product might not be a full substitute for their existing fixed telephone connection, thereby solving the issue raised by RTR, that it is not apparent to possible consumers which service they are subscribing to and in which legal and regulatory environment the service is being provided
. As indicated in the table above, the ECS-services would also not be able to offer number portability.

This proposal is clearly not in line with the proposals of the European Commission, which seems to encourage Member-States to give to any undertaking providing or using electronic communication networks or services that applies for it, access to geographic numbers and/or non-geographic numbers
. However, we consider our opinion more in line with the principle of technological neutrality, since the assigned number range is based on the service descriptions (or the functionalities a service offers) and the same number ranges is available for both traditional voice and VoIP-services. Furthermore, the proposal of the European Commission does not solve the problem of the insufficiently informed consumers.

Finally, the pursuit of geographic numbers might stimulate VoIP-providers to offer publicly available electronic communications services as a first step in order to gain rapid entry into the market, and perhaps gradually over time  - when it makes more business sense to make heavier investments -  to take on the rights and obligations of being a provider of publicly available telephone services.

b. Nomadicity

As indicated above, the nomadic character of certain VoIP-services should to our opinion not have any impact on its legal qualification, nor should it be a criterion for the allocation of a certain number range. Nomadic VoIP-services can be qualified as an ECS (in which case we propose to only allocate non-geographic numbers) or a PATS (in which case the operator can receive geographic numbers for its service). While the link between the telephone number used and the geographic location of the user was in the past highly relevant from a financial point of view, we believe this no longer to be the case. In the short to medium term, this “location information aspect” of telephone numbers will erode even faster. The possibility to remove the requirements on the relationship between a number and a geographic location is also explicitly mentioned by the Electronic Communications Committee (ECC) in its Report on numbering for VoIP-services.

An argument which often seem to be used to prevent the allocation of geographic numbers to nomadic services, it that it would become difficult to deliver to emergency services correct information about the location of the calling party.

Today emergency calls from geographic numbers carry important implicit information on the calling party’s location. Using static directories the relevant street address associated with the geographic number can easily be investigated by an emergency service response centre or alternatively is available from the calling party’s telephone provider on request. This is especially important in case of emergency calls from heavily wounded persons, very upset people or children that may have heavy difficulties or are even unable to provide a reliable street address for the emergency service response. The argument is than that this benefit would vanish if geographic numbers are increasingly used for nomadic VoIP-services in case of emergency calls.

This argument does however not stand up scrutiny, since there is no real link between the two issues. The scope and magnitude of the problem of localisation remains identical when a separate (non-geographical) number range would be allocated to VoIP-services. Moreover, a similar issue already arises when corporate internal networks are connected to the public telephone network at only one location.

c. Number portability 

On the issue of number portability, we agree with the European Regulators Group that it is an important issue from the consumer’s as well as the provider’s point of view. We also fully support the point of view that the conditions concerning number portability should be equal for similar types of voice services within the scope of national numbering plans in order to facilitate consumer choice and promote effective competition. This does however not preclude the fact that the text of the directive is rather clear. Article 30 of the Universal Service directive requires Member-States only to ensure that all subscribers of PATS, including mobile services, can retain their number(s) independently of the undertaking providing the service. We cannot agree with the interpretation that this article would also allow Member-States to “impose” number portability to other operators (e.g. of ECS). The real issue here seems to be the discussion whether number portability should be seen as a right or an obligation for operators…

d. Emergency services

On the issue of the access to emergency services, the text of the directive also leaves very limited room for interpretation: the obligations relating to the European emergency number (article 26 universal service directive) are not applicable to operators of ECS. The interpretation the ERG seems to propose, and which is only based on a recital (nr. 36) of the directive
, does not stand up scrutiny.

Member-States overview

This part of the paper provides a concise overview of the most important regulatory issues (e.g. definition and classification, geographic numbers, access to emergency services, routing emergency calls, emergency caller location, nomadicity, …) of VoIP-services in a number of Member-States of the European Union. The objective is to indicate whether the proposed approach could qualify as the common European denominator for the regulatory treatment of VoIP-services.

a. Austria

On Apr. 25, 2005 RTR published a public consultation paper on draft regulatory guidelines for VoIP service providers
. 

In its consultation paper, RTR proposes to allow two classes of VoIP-services, based on the criterion whether or not the service allows access to E.164 numbers. As class A would qualify VoIP-services that provide access to and/or from the PSTN. Those services would obligatory be classified as a PATS. By contrast, VoIP-services that only provide voice communication between Internet subscribers (without provision of access to the PSTN) would classify as class B. These services would neither classify as ECS nor as PATS. RTR also states that access to emergency services should not be the criterion to classify a VoIP-service as PATS or ECS. Finally, RTR indicates that the qualification of VoIP-services as ECS or PATS is without prejudice to the market definition and market analysis. According to RTR, there should not be an automatic link between those two sets of regulation.

On the numbering issue, RTR states that geographic numbers are already assigned to VoIP-operators in Austria. Despite the fact that existing regulations for geographic numbers do not allow nomadic use of geographic numbers, it is possible to use geographic numbers in a “pseudo-nomadic” way. In this case, there has to be a fixed network termination point identified by the geographic number where the according user has access to PATS. Nevertheless the network provider of that network termination point may provide a feature that automatically activates call forwarding to any destination on the Internet after recognising a login of the according subscriber on the Internet. As call forwarding destination number a (0)720 number could be used. As a consequence of the call forwarding incoming calls to the geographic number reach the nomadic user in dependently of his location on the Internet. For outgoing calls of this VoIP-user independent of the current location, the Austrian CLI-regulation allows his geographic number to be inserted by the VoIP-provider. Only in case of emergency calls not originating from the location identified by the subscriber’s geographic number the usage of the geographic number as CLI is prohibited. In this case, the CLI should be identical to the forwarded number. This leads to according “nomadicity” information at the emergency response center. The (0)720-number may also be used for call-back by the emergency service.

b. Belgium

The BIPT has not yet published an comprehensive position on the regulatory treatment of public VoIP-services. In the past, the Minister has exceptionally allowed the usage of a limited nomadic usage of geographic numbers. On June, 27th 2005, the BIPT issued a communication
 on the numbering issues for public VoIP-services. This communication only relates to public VoIP-services which allow interoperability with existing fixed or mobile voice networks. Non-nomadic public VoIP-services are qualified as PATS. As regards nomadic VoIP-services, the BIPT concludes that the current Belgian regulatory framework does not allow the usage of geographic numbers. Nevertheless, the BIPT proposes to amend the existing regulation in order to make nomadic use of geographic numbers possible. In the meantime, the BIPT will already allocate geographic numbers to operators of nomadic VoIP, on the condition that the number that is allocated to a user, is the number of the geographic zone in which the user is normally located.

c. Denmark

In March 2005, NITA issued a report on the remaining barriers for the development of IP-telephony in Denmark
.

On the qualification of VoIP-services, NITA states that the current Danish regulatory framework does not distinguish between PATS or ECS. The Danish concept closest to PATS is "voice telephony". NITA explains that the "voice telephony" concept is technology-neutral and that both IP-telephony and traditional fixed and mobile telephony can qualify as such. The obligations imposed on operators of voice telephony are similar to PATS. On the issue of nomadicity, NITA is of the opinion that a nomadic VoIP-service can be a PATS, since the definition of PATS is not limited to fixed locations. Finally, the legal qualification of the service has no implications towards numbering, since Denmark only has a non-geographical numbering plan.

As indicated above, NITA contributed to the European discussion as to how the definition of PATS was to be understood by stating that the limitation “through a number or numbers in a national and international numbering plan” only applied to the access to emergency services and not to the “originating and receiving” calls, although it also agreed on the fact that the possibility to access emergency services should not be decisive on the qualification of the service.

d. Finland

The concept of PATS does also not exist in Finnish legislation. The Finnish concept closed to it is 'telecommunications operator'. According to Finnish legislation, both a network operator or a service provider can qualify as telecommunications operator.

In October 2003, FICORA decided to regulate the VoIP-service TeliaSonera offered to its broadband users as a subsitute for their PSTN-connection
. TeliaSonera’s VoIP-service was considered as a public voice telephony service because the service is available to the public and allows users to originate and receive national and international calls and use emergency services through a number in the Finnish numbering plan. FICORA also considered the service as offered at a fixed location.

The obligations FICORA imposed were similar to those for traditional voice operators (including equipping its communications network and service with technical facilities to allow legal interception and the obligation to provide calling line identification.

e. France

In France, the qualification of VoIP-services seems closely linked to the issue of market definition and market analysis. In its recent draft decision on the wholesale and retail market for fixed telephony
, ARCEP proposes the following definitions:

· IP : On désigne par « IP » le protocole Internet défini par l’Internet Engineering Task Force (IETF) ;

· Voix sur IP: On désigne par « voix sur IP » la technologie utilisant le protocole IP pour le transport de la voix, au niveau de l’accès ou du cœur du réseau ;

· Voix sur large bande (VLB) : On désigne par « voix sur large bande » ou « VLB », les services de téléphonie fixe utilisant la technologie de la voix sur IP sur un réseau d’accès à Internet dont le débit dépasse 128 kbit/s, et dont la qualité est maîtrisée par l’opérateur qui les fournit ;

· Voix sur Internet (VoI) : On désigne par « voix sur Internet » les services de communications vocales utilisant le réseau public Internet, et dont la qualité de service n’est pas maîtrisée par l’opérateur qui les fournit.

In this document, ARCEP demonstrates that it is complying with the interpretation imposed to it by the French Competition Council, stating that voice services which are offered over a broadband connection and which are managed end-to-end by an operator should be considered to be part of the traditional fixed voice telephony market. 

Previously, two different public consultations had led to the conclusion that geographic number could be allocated to (non-nomadic) VoIP-services
.

f. Germany

No explicit decision has been taken yet on the legal qualification of VoIP-services. However, German policy makers do not seem to deviate significantly from the qualification the European Commission proposed in its consultation document.

The initial findings of RegTP on a number of issues on the regulatory treatment of VoIP-services in Germany can be drawn from a public consultation on rules for the allocation of numbers for VoIP-services (in June 2004) and a “Telecommunications Forum“ on 18 October 2004
, organised by RegTP. They relate to access to emergency services, unbundling of DSL and numbering. On the issue of numbering, RegTP decided on November 24, 2004 to open a non-geographic '032' number range for VoIP-operators and service providers. Geographic numbers could only be used when it concerns a non-nomadic VoIP-offer.

g. Ireland

On October 14th, 2004, ComReg published the results of its consultation on the implications of Voice over Internet Protocol (VoIP) technology and on how to respond to its emergence
.

Although ComReg acknowledges that services classified as ECS do not have the same rights and/or obligations as PATS, it nevertheless decided that geographic and non-geographic numbers should be available to all services classified as Publicly Available Telephony Services (PATS), regardless of the technology used, and - under certain conditions -  also to providers of ECS.  Because of security issues (Premium Rate Numbers are particularly sensitive to abuse and fraud), Premium Rate Numbers will however only be available for services qualified as PATS. Finally, ComReg also opened a new ‘076’ 10-digit number range specifically for VoIP. This range of numbers is likely to be much more attractive and useful to VoIP-operators than other ranges and with fewer controls. 

The approach of ComReg in the area of number portability is rather surprising, not to say contrary to the directives. Although Comreg recognises that article 30 of the Universal Service Directive only requires PATS-operators to offer this facility, it states that number portability in Ireland should also be offered to and required of ECS operators. ComReg further indicates that it has therefore decided that ECS operators must be prepared to support number portability (on a reciprocal basis) where they avail of numbers and other (i.e. PATS) operators are strongly encouraged to co-operate in porting to-from such ECS operators. 

On the issue of market definition and market analysis, ComReg states that calls over VoIP should not form part the relevant market for retail fixed calls (M 3-6) at this time, because the market is at an early stage of development and take-up is negligible.

h. Italy

AGCOM recently published on its website a consultation document on the regulatory treatment of VoIP-services. In this document
, AGCOM proposes to classify all public voice services which make use of E.164 numbers and which allow calls from and to the PSTN as publicly available telephony services (PATS). By consequence, all VoIP-operators would have to comply with the existing regulations for providers of PATS (including providing access to emergency services, number portability and calling line identification) to the maximum technically feasible extend. Regarding numbering, AGCOM proposes to only allocate geographic number to operators of non-nomadic VoIP-services, but to open a new number range of non-geographic numbers for nomadic VoIP. 

i. Luxemburg

Luxemburg only very recently transposed the NRF into national legislation
. Although article 2 of the new Act contains both the definitions of ECS and PATS, it is not yet clear what will be the actual treatment of VoIP-services in the future. The ILR published on its website its decision
 to allocate to nomadic VoIP-services a specific number range. Number portability will also be imposed between operators using numbers from this range. The usage of geographic numbers for the introduction of VoIP-services is currently not allowed.

j. Netherlands

On October 11th, 2004, OPTA published its consultation document
 on generic obligations for providers of packet switched voice services. In this document, OPTA defines 5 different categories of VoIP-services: VoIP in an operator’s core network, VoIP on a private company network, P2P VoIP, public VOIP telephony and Voice over DSL. Consistent with the approach proposed by the European Commission, OPTA concludes that only the two last categories could be qualified as PATS. However, on April 16th, 2004, the highest Dutch administrative court decided that under the old legislation, OPTA was not competent to regulate the retail offer of KPN’s VoIP. Meanwhile, OPTA has published on its website a communication on numbering issues for VoIP
. In this document, OPTA states that geographic numbers can be used for non-nomadic VoIP services, while number from a special range will be allocated for nomadic use.

k. Norway

The Norwegian Post and Telecommunications Authority (NPT) published a policy paper April 15 2005 on how VoIP-services are regulated under Norwegian Law (the Policy Paper). In this document, NPT provides its views on the regulatory aspects of VoIP. 

The Policy Paper
 identifies three main categories of VoIP offerings:

Category 1:
VoIP offerings that are not any-to-any communication enabled. Within this category, no gateway to the PSTN/ISDN or mobile networks exists, and hence no possibility to call or receive calls from traditional telephone services (POTS). An example of category 1 VoIP offerings is the plain version of Skype.

Category 2:
VoIP offerings that are partly any-to-any communication enabled. Within this category, a gateway to the PSTN/ISDN or mobile networks exists, giving the possibility to either call or receive calls from POTS, but not both to call and receive calls to/from such services. An example of category 2 VoIP offerings is Skype Out.

Category 3: 
VoIP offerings that are any-to-any communication enabled. Within this category, a gateway to the PSTN/ISDN or mobile networks exists, giving the possibility to both call and receive calls from POTS. Most of the VoIP providers currently operating in Norway falls within this category.

In its paper, NPT indicates that it has yet to conclude whether VoIP-offerings that fall under category 1 or 2 are within the scope of the Electronic Communications Act. For VoIP-offers of category 3, the NPT in its Policy Paper concludes that they fall within the scope of the Act. If they are available to the public, these services will be considered as a publicly available telephony services (PATS). By consequence, the whole set of obligations relating to Electronic Communications Services (ECS) and PATS will apply to providers of these VoIP-services. Finally, the NPT indicates that it will grant temporary exemptions from some of the obligations relating to ECS/PATS providers. 

On the numbering issue, NPT states that geographic numbers will be opened for use by non-nomadic VoIP-providers. Further, porting of these numbers from POTS- to VoIP-providers shall be “allowed”. If the VoIP-service is marketed as intended for nomadic use, non-geographic numbers from the 85x-series shall be allocated. 

Regarding localisation for emergency purposes, the following will apply: VoIP-services that are used on fixed locations only will not be exempted from the obligation to provide caller location information available to authorities handling emergency calls. By contrast, VoIP providers that offer services that are used nomadically, will have the option to be granted temporary exemptions from the emergency calls caller location requirement based on further conditions, inter alia an obligation to inform its customers about potential risks. Further, the NPT is prepared to grant temporary exemptions from the obligation to offer the calling user the possibility of preventing the presentation of the calling line identification on a per-call basis. Finally, the NPT is willing to grant temporary exemptions from the obligation to offer the called subscriber the possibility of rejecting incoming calls where the presentation of the calling line identification has been prevented by the calling party or subscriber.

Market regulatory issues regarding SMP are not dealt with in the Policy Paper since the NPT will await the outcome of the current European discussions on this topic. Nevertheless, the NPT concludes that the obligations to provide carrier selection and carrier pre-selection will not applicable to Telenor’s VoIP-service, even when this service would in the future be included in the relevant fixed telephony market.

l. Spain

As a result from the public consultation on VoIP-services
, the Board of the Comisión del Mercado de las Telecomunicaciones (CMT) on February 3th, 2005, decided to qualify all VoIP-services as simple electronic communications services (ECS) and not as publicly available telephone services (“minimum regulatory approach”).

Further, the CMT also decided to allow the usage of both geographic numbers for non-nomadic VoIP-services (or services only offering nomadicity within the telephone zone to which the number belongs), and number from a new specific range for broader nomadic IP-based telephone services. Finally, the Board decided that portability between the geographic and specific (non-geographic) number ranges will not be allowed.

m. UK

Ofcom on November 15th, 2004 closed its consultation
 on the appropriate approach to new VoIP-services, including Voice over Broadband (VoB). In the consultation document, OFCOM indicated that the new regulatory framework allows networks and service providers (including VoB providers), to enter the market as they wish, although they must comply with any applicable general conditions which have been set, and any specific conditions which apply in their specific case (such as universal service conditions or SMP conditions).
The General Conditions of Entitlement define both the ECS- and the PATS-concept. In particular, PATS is defined as "a service available to the public for originating and receiving national and international calls and access to emergency organisations". For this category of services, Ofcom has developed the following interim policy: 

· regarding the numbering for new voice services, Ofcom decided to make geographic numbers available to new (non-nomadic) services including voice over broadband. Further, Ofcom also decided to make a new non-geographic number range available for Location Independent Electronic Communications Services. 

· Ofcom proposes not to impose an obligation to offer access to emergency call services (999 and 112 calls). Instead, VoIP-providers may choose to offer access access to emergency call services on a 'best efforts' basis. In any case, the provision of access to the emergency services will not trigger all the regulatory requirements associated with being a provider of PATS.

· according to Ofcom, providers of VoIP-services at a fixed location should be able to provide adequate caller location information for emergency call services. Providers of nomadic services have to make sure that consumers are adequately informed of the problems of making emergency calls using their services when they are away from their normal installation address. A similar reasoning applies regarding the network integrity obligations: only providers offering VoIP-services at a contractually agreed location (for example the end user's home or business) should comply with the network integrity requirements. These requirements would not apply to providers of 'nomadic' VoIP-services.

· finally, number portability is only allowed to new voice service providers that provide PATS and which comply with the corresponding obligations. In particular, operator will not be obliged to port numbers to an undertaking which is providing access to emergency services but which is not complying with the PATS obligations. To this end, when requesting number portability the recipient operator should state to the donor operator that their service is a PATS complying with Ofcom's interim PATS policy.

-----------------------------------
� ERG common statement, chapter 2, p. 4: “A particular challenge is to apply existing regulations to services based on different technologies (e.g. circuit-switched vs. IP) in a technologically neutral manner. This is especially complicated when specific service features (like nomadic use) are linked specifically to a particular technology such as IP.”


� VoIP is the acronym for Voice over Internet Protocol (IP) and refers to the use of IP transport technology for delivery of voice information. In general, this means sending voice information in digital form in packets rather than in the traditional circuits of the public (circuit) switched telephone network (PSTN). The protocols used range from SIP and H.323 standardized by IETF and ITU to proprietary solutions like the Skype protocol. VoIP allows the transmission of voice information over IP networks, regardless of the network’s dimension (local, regional or global) and general characteristics (closed network or public Internet). VoIP is used here as the generic term for the conveyance of voice, fax and related services partially or wholly over an packet-switched IP-based network. 


� Commission Staff Working Document on the treatment of Voice over Internet Protocol (VoIP) under the EU Regulatory Framework. - An Information and Consultation Document, June 14, 2004, Brussels, � HYPERLINK "http://europa.eu.int/information_society/topics/ecomm/useful_information/library/public_consult/index_en.htm#voip" ��http://europa.eu.int/information_society/topics/ecomm/useful_information/library/public_consult/index_en.htm#voip�. Under the 1998-regulatory framework, the European Commission published two previous notices on VoIP, which are both superseded by the new framework: the � HYPERLINK "http://www.cullen-international.com/documents/cullen/telecom/europe/eurodoc/notvtint.cfm" �European Commission Notice� on the status of voice communications on Internet under Community Law, in particular, under Directive 90/388/EEC of January 10, 1998 and the � HYPERLINK "http://www.cullen-international.com/documents/cullen/telecom/europe/eurodoc/notvtint.cfm" � Notice� of December 22, 2000.


� ERG 'common statement on VoIP regulatory approaches' (ERG(05)12), February 10-11, 2005, � HYPERLINK "http://erg.eu.int/doc/publications/erg0512_voip_common_statement.pdf" ��http://erg.eu.int/doc/publications/erg0512_voip_common_statement.pdf� 


� A common position "is a published document stating the position of the group on its own initiative", whereas a common statement does not have any formal status. Our impression is not only confirmed by the fact that the ERG could only reach a common statement on two specific issues (i.e. numbering and emergency services), but also by the document itself : “a key finding of the group is that within the common European regulatory framework - notwithstanding the differences between Member States - NRAs may need to apply different measures to achieve the ERG's objective of creating a positive environment for VoIP-services. The ERG has therefore adopted a flexible approach to achieving its policy aims, which will allow NRAs to choose solutions that are consistent with the European regulatory framework and take into account the respective national circumstances”. A possible reason for Member States' difficulties to agree on a harmonised regulatory approach to VoIP may be the divergent transposition into national laws of the concepts of 'electronic communications services' (ECS) and 'publicly available telecommunications services' (PATS).


� Commission Staff Working Document, p. 8: “With the specific exception of those operators that are designated as USO providers, the model in the EU framework is that a service provider has the commercial freedom to offer services that qualify him as ECS and hence operate with the rights and obligations that apply to a provider of electronic communications services; or offer services that qualify him as PATS, and hence operate with the rights and obligations that apply to a provider of publicly available telephone services”.


� Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework for electronic communications networks and services (Framework Directive), EU Official Journal, April, 24th, 2002, L. 108, 33.


� RTR comments on European Commission consultation.


� Commission Staff Working Document, p. 8: “With the specific exception of those operators that are designated as USO providers, the model in the EU framework is that a service provider has the commercial freedom to offer services that qualify him as ECS and hence operate with the rights and obligations that apply to a provider of electronic communications services; or offer services that qualify him as PATS, and hence operate with the rights and obligations that apply to a provider of publicly available telephone services.”


� The ERG, however, claims that this principle should not be applied without some distinctions (cf. the example of the requirements for supplying the caller's identity , ERG (05)12, p. 10)


� Annex B of the consultation document of the European Commission provides a precise list of these obligations.


� Annex A of the consultation document of the European Commission lists these obligations.


� Similar: see the comments of OFCOM on public consultation of the European Commission: “Finally, if providers can choose whether or not they are offering PATS, then Ofcom believes there would need to be a reasonable balance between the rights and obligations of PATS providers, to give providers the right incentives to offer PATS. In particular there is a need to ensure that there are not unreasonable (for example technically infeasible) obligations placed on PATS providers.”, http://europa.eu.int/information_society/topics/ecomm/doc/useful_information/library/public_consult/voip/comments/ofcom.pdf





� The approach proposed by the European Commission in its Staff Working Paper: “There are issues linked to the provision of an electronic communications service that, for example, may have the ‘look and feel’ of a publicly available telephone service but does not offer access to emergency calls. These issues are discussed in subsequent sections of this paper. There are two broad regulatory approaches to such problems: one is to impose traditional PSTN obligations on all new telephone-like services; the other (which is the approach generally followed herein) is ensure that consumers are fully informed and can make their own choices, while encouraging suppliers to find new technical solutions.” (item 4.2, p. 8)


� “In conclusion, it can be said that the approach chosen by RTR-GmbH differs from the EU guidelines with regard to market recommendation and TKMVO. From the point of view of the customer, it can be noted that classification primarily concerns the provider, while it takes too little consideration of the user. It is not apparent to the customer, which service he/she is using and in which legal and regulatory environment the service is being provided.”


� The approach proposed by the European Commission in its Staff Working Paper: “Offering geographic numbers can be a very important element in the business proposal of a publicly available ECS provider to its prospective clients; this could be linked to the importance attached by users to having a geographic number, or to tariff structures that favour calls to geographic numbers.” (item. 7.2, p. 19)


� ERG common statement for VoIP regulatory approaches: “Access to emergency services is extremely important for citizens, irrespective of how a voice service is classified for legal and regulatory purposes. From a public policy point of view, it is desirable that access to emergency services is available from as wide a range of electronic communications services as possible.” (cf. recital 36 universal service directive: “it is important that users should be able to call the single European emergency number '112', and any other national emergency telephone numbers, free of charge, from any telephone, including public pay telephones.”).


� Public consultation by RTR-GmbH on the subject of "Guidelines for VoIP Service Providers" of April 25, 2005, available at � HYPERLINK "http://www.rtr.at/web.nsf/lookuid/BAAF347279B88B8EC125702A00237537/$file/VoIP_Guidelines_2005_Cons.pdf" ��http://www.rtr.at/web.nsf/lookuid/BAAF347279B88B8EC125702A00237537/$file/VoIP_Guidelines_2005_Cons.pdf�. The contributions of market players were published on the RTR-website on 24th June, 2005, http://www.rtr.at/web.nsf/deutsch/Portfolio~Konsultationen~bisherige~bisherigeKonsultationen~KonsultationVoIP2005Ergebnis?OpenDocument


� “Mededeling over het nummeringsbeleid voor publieke VoIP-diensten met nomadisch karakter”, 27th June 2005, http://www.bipt.be/Actualites/Communications/Regeling_inzake_de_nummering_voor_VoIP_v1_fr.pdf


� NITA also contributed to the consultation of the European Commission: http://europa.eu.int/information_society/topics/ecomm/doc/useful_information/library/public_consult/voip/comments/nita.pdf


� http://� HYPERLINK "http://www.ficora.fi/englanti/document/SoneraPuhekaista.pdf" \t "_parent" �www.ficora.fi/englanti/document/SoneraPuhekaista.pdf�


� ART, Projet de décision portant sur l’analyse des marchés de la téléphonie fixe, http://www.arcep.fr/publications/c-publique/consult-martelfix-150605.pdf


� ART, « Consultation publique sur un projet de communication de l’ART concernant le renseignement des formats de numérotation à l’interface d’interconnexion », 27 octobre 2004, � HYPERLINK "http://www.arcep.fr/interactive/recherche/result.php?bandeau=/publications/bandeau.htm&corps=/publications/c-publique/consult-spirou-0904.doc" ��http://www.arcep.fr/interactive/recherche/result.php?bandeau=/publications/bandeau.htm&corps=/publications/c-publique/consult-spirou-0904.doc�    and 


ART, « Consultation publique relative aux évolutions du plan de numérotation et ses règles de gestion », 27 octobre 2004, http://www.arcep.fr/interactive/recherche/result.php?bandeau=/publications/bandeau.htm&corps=/publications/c-publique/cpub-planum-oct04.htm


� Relevant sources on the German treatment of VoIP-services include: � HYPERLINK "http://europa.eu.int/information_society/topics/ecomm/doc/useful_information/library/public_consult/voip/comments/germany.pdf" ��http://europa.eu.int/information_society/topics/ecomm/doc/useful_information/library/public_consult/voip/comments/germany.pdf�


http://www.bundesnetzagentur.de/enid/49fd0daa7dbd5ba55f4fd6d2e02f29b4,55a304092d09/Telecoms_Regulation/Voice_over_IP_1ku.html


� HYPERLINK "http://www.bundesnetzagentur.de/media/archive/2368.pdf" ��http://www.bundesnetzagentur.de/media/archive/2368.pdf�


� HYPERLINK "http://www.bundesnetzagentur.de/media/archive/827.pdf" ��http://www.bundesnetzagentur.de/media/archive/827.pdf�


� ComReg, “VoIP services in Ireland. Numbering and related issues”, October 14th, 2004, http://www.comreg.ie/_fileupload/publications/ComReg04103.pdf


� Consultazione pubblica concernente proposte di interventi regolamentari in merito alla fornitura di servizi VOIP (voice over Internet protocol), July 18th, 2005, � HYPERLINK "http://www.agcom.it/provv/c_p_26_05_CIR/d_26_05_CIR_all_B.pdf" ��http://www.agcom.it/provv/c_p_26_05_CIR/d_26_05_CIR_all_B.pdf�


� � HYPERLINK "http://www.ilr.etat.lu/tele/legal/Loi_du_30_mai_2005.pdf" �Loi du 30 mai 2005� sur les réseaux et les services de communications électroniques.


� ILR, “Mise à disposition de ressources de numérotation pour l'introduction de la Voix sur Internet (VoIP) et de services innovants“, October 25th, 2004, � HYPERLINK "http://www.ilr.etat.lu/tele/decis/0479.pdf" ��http://www.ilr.etat.lu/tele/decis/0479.pdf�


� http://www.opta.nl/download/04202992_consultatie%20_openbaar_.pdf


� http://www.opta.nl/download/Beleidsregels_VoIP_nummering.pdf


� � HYPERLINK "http://www.npt.no/iKnowBase/FileServer/voip.pdf?documentID=44270" ��http://www.npt.no/iKnowBase/FileServer/voip.pdf?documentID=44270�. For the results of the previous consultation: NPT � HYPERLINK "http://www.npt.no/iKnowBase/FileServer/ip-telefoni-hoering.pdf?documentID=31690" \t "_blank" �consulted� on VoIP between Oct. 8 and Nov. 11, 2004, � HYPERLINK "http://www.npt.no/iKnowBase/FileServer/ip-telefoni-hoering.pdf?documentID=31690" ��http://www.npt.no/iKnowBase/FileServer/ip-telefoni-hoering.pdf?documentID=31690�


� � HYPERLINK "http://www.cmt.es/cmt/centro_info/c_publica/pdf/cp_VoIP.pdf" ��http://www.cmt.es/cmt/centro_info/c_publica/pdf/cp_VoIP.pdf�


� http://www.ofcom.org.uk/consult/condocs/new_voice/





