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1 Introduction1 
 

Globalisation has created new challenges for modern societies. Globalisation can be 

characterised by an expansion, intensification and cross-border integration of social 

interaction that leads to political and societal denationalisation (Grande, 2003; Zürn, 1998). 

The dynamics of globalisation also affect the national food systems which cover the whole 

chain of food production and consumption activities.2 They consist of crop development and 

farming, food processing, marketing and distribution and consumption respectively. By the 

continuous development of new agricultural products which are marketed and traded globally, 

food systems increasingly face new challenges (O'Brien and Leichenko, 2005). With the 

introduction of biotechnologies the production of food and feed has been changed even 

further. Genetically modified (GM) crops promise benefits in terms of food security, 

industrial growth, public health (molecular farming) and the environment (less use of 

pesticides and insecticides). At the same time a contentious debate has emerged in which 

arguments against these new technologies have been put forward. They are directed against 

the risks associated with biotechnological applications, in particular a loss of biodiversity and 

health concerns (e.g. allergies and resistances). 

Politically, these trends create two serious challenges for the capacity of states to handle the 

issues. First, states face the problem that the regulation scope is not congruent with the 

territory over which they rule. Therefore, states are no longer able to act on their own in order 

to solve collective problems. They can pass national regulations, but the global dimension of 

trading GM products constrains their policy instruments to a large extent. States are bound to 

specific rules and can impose trade barriers just in very limited circumstances, if they do not 

want to risk the benefits of international trade liberalisation. Secondly, states are interested in 

advancing modern technologies in order to participate with and benefit from strong national 

industries. So they might be forced to get engaged in a deregulation competition with other 

states to create a most favourable investment context for companies in their respective 

countries.3 Taken together, these challenges can considerably constrain the steering capacities 

                                                 
1 This research paper is written in the context of a larger research project on “Globalization and the future of the 
nation-state” (project leader: Prof. Edgar Grande) which is part of the Research Centre 536 Reflexive 
Modernization, hosted by the University of Munich and funded by the Deutsche Forschungsgemeinschaft. 
2 See Glossary at http://www.agtrade.org/ . 
3 Such a deregulation competition does not necessarily have to be the case, it can even be reversed, as David 
Vogel has demonstrated with the “California effect” (Vogel, 1997). 
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of nation-states in the age of globalisation. How do political actors react to these new 

challenges?  

In this paper I argue that in order to overcome these congruency and competition problems, 

states seek new forms of cooperation, including various actor types at several geographical 

levels. It can be shown that in recent years international institutions have been created for a 

number of issues which established new frameworks for regulation at the global level. The 

scaling up process of GM food regulation issues is a good example for the creation of a so-

called Transnational Policy Regime (TNPR) (Grande, 2003). This governance mode is a 

complex form of political order which is characterised by a high degree of interplay between 

the domestic and transnational levels and among institutions beyond the nation-state. By 

understanding the functioning of TNPR, knowledge can be generated that goes beyond the 

mere evaluation of single institutions and contributes to a better assessment of institutional 

issues in transnational policy-making. It will also help to answer the question whether the 

contentious GM food regulation can be characterised by clashing arenas or rather takes the 

form of network governance. 

 
This paper proceeds as follows. In section 2, I will develop some conceptual thoughts for the 

analysis of multi-level governance processes which then will be applied in section 3. The case 

of GM food regulation is a fruitful example to demonstrate the new challenges to policy-

making. It will be shown how the international institutions involved deal with the tricky 

questions of agricultural biotechnology and what forms of interplay emerge. Section 4 will 

reveal some of the problems which arise as a consequence of the growing political 

transnationalisation. Scaling up the regulation to the global level helps overcome particular 

steering problems but simultaneously creates significant challenges in terms of effectiveness 

and legitimacy. This is true for all actor types, but particularly concerns the institutional 

capacities for International Organisations (IOs). Finally, the conclusion in section 5 will 

summarise the most important findings of the paper and will suggest some guidance for 

further research. 

2 New forms of governance 
 
The following conceptual thoughts provide the framework of analysis for the case study of 

GM food regulation in the next section. Three points are particularly interesting in this regard: 

Transnational governance, transnational policy regimes and the issue of interplay. The 

discussion about global regulation problems can be embedded in the broader global 
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governance debate. The central question is: how can collective action problems at the global 

level be solved in an effective and legitimate manner? In recent years, a lot of different 

features have been described and many proposals exist of how to analytically best grasp these 

issues (Reinicke, 1998; Slaughter, 2004; Zürn, 1998). But an encompassing concept to 

integrate the separate features is still missing. Using them as a research heuristic, TNPR can 

serve as a tool to open the perspective for new features of governance beyond the nation-state 

(Grande, 2003). In particular, it is interesting to focus on the different forms of interplay. 

Separating vertical and horizontal issues of institutional interaction (Young, 2002) allows for 

a fruitful analysis of rather complex multi-level processes.  

 
Transnational Governance 
 
International politics has seen dramatic changes in the last thirty years. There has been a 

considerable quantitative increase of international institutions and agreements, but there is 

also a new quality in governance processes (Karns and Mingst, 2004). According to Zürn, 

there are new types of international institutions which differ considerably from older ones 

(Zürn, 2004). Examples from environmental politics show that the ultimate addressee in many 

cases is no longer only the state, but also societal actors. In addition, regulatory issues 

nowadays do not necessarily stop at the border, but affect “behind the border issues” and have 

a deep impact on national policy-making. And it is the complex nature of the problems at 

stake that makes a difference. Regulation is accompanied by a high degree of uncertainty and 

risk (Beck, 1999) and scientific progress may remarkably change the course of handling the 

issue. 

This has important consequences for the rule-making, implementation and the interaction 

between international and domestic levels. In this context, it is useful to distinguish between 

different modes of governance. Traditionally, international governance focuses dominantly on 

inter-governmental arrangements. In contrast, Risse describes transnational governance as a 

new mode of governance which can be characterised by two aspects: the inclusion of non-

state actors in the actor dimension and a special relevance of non-hierarchical modes of 

steering in the steering dimension (Risse, 2004:4). Several arrangements already cover these 

dimensions with far reaching consequences for their policy-making, and the case of GM food 

regulation also follows the logic of transnational governance, as we will see. 
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Transnational Policy Regimes 
 
In reaction to the challenges put forward by globalisation and the fundamental shifts in global 

politics new forms of political cooperation have emerged. It is important to note that all public 

policy still keeps the aim of creating binding rules for the public good. But the instruments to 

reach that goal at the global level have changed and led to new architectures of political 

organisation. Grande (2003) calls these emerging patterns of political authority Transnational 

Policy Regimes (TNPR) which are characterised by three elements: 

 

− First, they can be characterised by their transnational scope which integrates several 

geographical levels from local to global, but also different types of actors – state and 

non-state actors alike; 

− Secondly, TNPR are defined by a functional problem-orientation. They are not 

confined as territorially bound entities but have to be understood as functional spaces 

of decision-making; 

− Thirdly, they are characterised by a certain regime quality. However, the regime 

character is not limited to the narrow definition as often used in IR theory in terms of 

inter-state cooperation but is used in a broader understanding. It describes the formal 

and informal arrangements of institutions, actors and arenas of collective rule-

making which have a high institutional complexity but cannot be understood as a 

political system of their own (Mayntz, 2001). 

 

Using TNPR as a research heuristics allows capturing the broad range of institutional features 

in policy areas where regulation goes beyond the jurisdiction of one particular organisation or 

territory. It is the cornerstone for the description of the institutional architecture, specifies the 

roles of the respective actors and allows for an analysis of the consequences of these new 

patterns for collective rule-making. In order to avoid the danger of being overwhelmed by the 

complexity of such institutional settings it is suggested to distinguish between horizontal and 

vertical forms of interplay and to integrate them as a further element in the conceptual 

framework. 
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Vertical and Horizontal Interplay 
 
The concept of interplay was developed in the framework of the large-scale scientific project 

on the Institutional Dimension of Global Environmental Change (IDGEC).4 Interplay focuses 

on the interactions between separate institutions that are connected by the same or similar 

problems at the same level or between several levels. Oran Young distinguishes a vertical and 

a horizontal form of interplay: “Horizontal interactions occur at the same level of social 

organization; vertical interplay is a result of cross-scale interactions or links involving 

institutions located at different levels of social organization” (Young, 2002:23). According to 

Young, interplay exists because of two reasons, namely functional interdependencies or 

because of the consequences of institutional design. Functional interdependencies occur when 

problems that several organisations address are connected in a specific manner. Institutional 

design becomes a matter when institutions connect certain issues intentionally in order to 

reach specific goals. The distinction between the horizontal and vertical categories offers 

some useful insights which will be applied for the case of GM food regulation in the 

following. There, both interactions between the different levels from local to international and 

among institutions dealing at the same level can be observed.  

 

3 The Case of GM Food Regulation 
 
In this section, the previous thoughts are applied to GM food regulation. After describing the 

regulation problems and introducing the main arenas and actors, the transnationalisation 

process will be analysed in-depth. The global arena offers several points for institutional 

interaction which are crucial to understand this particular TNPR. 

3.1 Regulation Problem 
 
For a few years now, there has been a fierce debate on the benefits and risks of genetically 

modified food.5 In the mean time, the global areas of GM crops have been growing, as Chart 

1 indicates: In 17 countries, GM crops are used in laboratories, field trials or for commercial 

purposes.  

 

 

                                                 
4 See for more information about the IDGEC project at http://fiesta.bren.ucsb.edu/~idgec/ 
5 For space purposes, the focus of this paper is limited to plant agribiotechnology. 
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Chart 1: Global Area of Biotech Crops  

 
 
Source: James (2004) 
 
The number of planted CM Crops increased from 1.7 million hectares in 1996 to 81 million 

hectares in 2004 (James, 2004:4). Today, approximately 8.25 million farmers globally use 

GM Crops, with an increasing share of farmers from developing countries. The main 

producers are the US, Argentina, Canada, Brazil and China. The top GM products are 

soybean with a share of 60% of global biotech production, maize with a share of 23%, cotton 

with a share of 11% and canola with a share of 6%. In relation to global adoption rates, this 

means that 56% of all soybeans, 28% of all cotton, 19% of all canola and 14% of all maize 

produced are genetically modified (James, 2004:6-7). The dominant traits introduced in these 

products are herbicide tolerance, and insect resistance. The global value of the biotech crop 

market 2004 was forecasted as US $ 4.7 billion which is 15% of the global crop protection 

market (US $ 32.5 billion) and 16% of the commercial seed market respectively (US $ 30 

billion). Since the commercialisation of GM crops in 1996, the global accumulated value has 

been US $ 24 billion (James, 2004:8). These figures show that the agribiotech industry is a 

dynamic and fast growing sector which tries to expand further. 

In order to avoid harmful consequences for the environment and public health from these new 

products, many countries have passed some kind of safety regulation. The problem is that in 

an era of open economies and liberalized trade, the degree of regulation does not only depend 
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on the national policy-making process. Regulation issues have taken on a global dimension in 

which serious congruence and competition problems have to be tackled, and the various 

national and global debates show that it is not easy to reach solutions. 

The main direct regulation problems concern the approval process and the labelling 

requirements for GMOs. Other issues of importance are liability and post-market monitoring. 

Put in a larger context, there are several objectives that are to be fulfilled when dealing with 

GMO issues which also act as drivers in the policy field: First, there is the goal of health and 

food safety, secondly there is the goal of promoting agriculture and food security, thirdly, 

there is the goal of promoting trade and fourthly, there is the goal of protecting the 

environment.6 These factors shape policy-making in the field, but can create goal conflicts 

and lead to different assessments and strategies by the actors involved. 

When these goals and problems are translated into political activities, three areas of action can 

be identified: risk assessment, risk management and risk communication (Isaac, 2002:127). 

Risk assessment deals with the collection of data about potential risks on a sound scientific 

basis and is mainly conducted by research institutions. The information is then fed into the 

risk management process, where regulatory agencies and policy-makers try to limit the risks 

by passing legislation and setting-up regulatory frameworks. Risk communication concerns 

the exchange between the two stages of assessment and management on the one hand, and 

between the policy-makers, the industry and the public on the other. According to Isaac, risk 

communication in the case of GM crops has thus far failed, because the debate is highly 

polarized between states, industry and environmental groups and leaves consumers confused 

(Isaac, 2002:127) creating additional mediation problems.  

3.2 Global Arenas  
 
The process of transnationalisation has led to a scaling up of policy-making in the GM food 

field (Mackenzie, 2002). That does not mean that all relevant regulatory issues are solely 

being dealt with at the global level. Of course, national legislation continues and regional 

approaches can have very distinct sets of rules. But GM food regulation is nowadays strongly 

influenced by transnational processes and International Organisations (IOs) play a crucial role 

in them. It is a specific feature of this regulation area that it does not have one focal arena 

which dominates the regulatory process but that there is a set of different arenas with many 

                                                 
6 In the mapping of the global arena in Chart 2 on page 10, these drivers are included as boxes in the four 
corners. 
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different law instruments7 (Glowka, 2003). The TNPR of GM food regulation could be 

characterized as a distinct form of a regime complex, “an array of partially overlapping and 

non-hierarchical institutions governing a particular issue-area” (Raustiala and Victor, 

2004:279), consisting of single environmental regimes, IOs, and various kinds of state and 

non-state actors. Chart 2 illustrates the major arenas which serve as platforms for collective 

action at the global level. The boxes in the corners signal the regulatory goals and drivers and 

the marked ellipse illustrates the transnational policy space in which regulatory activities take 

place. In the following, these arenas will be quickly introduced to get an understanding which 

issues are in the centre of each institution.  

 
Chart 2: The global arenas of GM food regulation 
 

 
 
Source: Own chart. 
 

The Convention on Biodiversity (CBD)/ Cartagena Protocol on Biosafety (CP) 

The CBD is an international environmental convention which was signed during the UN 

Conference on Environment and Development held in 1992 in Rio de Janeiro. This document 

and the UN Agenda 21 promote sustainable development and express the need for biosafety 

measures and a responsible handling of modern biotechnology. Within the context of this UN-

                                                 
7 There are more than 20 international legal instruments which form the normative foundation of the regulation, 
including the whole range from voluntary industry commitments, policy guidelines, codes of conduct, standards 
to binding agreements and international treaties.  
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led process, the CBD conference of parties started negotiating a concrete protocol in 1996, 

which should apply the principles laid out in the CBD (Bail, Falkner and Marquard, 2002). 

The negotiations were difficult, but in January 2000 the CP was adopted and it entered into 

force in September 2003 (Falkner, 2002).  By November 2005, 127 states are parties to the 

CP.8 The objective of the protocol is the safe transfer, handling and use of living modified 

organisms (LMOs) resulting from modern biotechnology. It establishes an advance informed 

agreement (AIA) procedure which requires exporting countries to get approval from the 

importing countries for shipments with LMOs destined for environmental release, establishes 

the requirement to label bulk shipments of LMOs for food processing as “may contain 

LMOs”, creates a biosafety clearinghouse for information exchange and assists developing 

countries in capacity building. So far, the conference of the parties has been busy in clarifying 

the interpretation of the articles and to set up an architecture for the handling of its rulings. 

Although the CP has a near universal membership it is important to note that some big 

countries like the United States and Australia are not parties and participate in an observer 

role only. The CBD/CP as a multilateral environmental agreement (MEA) approaches GMO 

regulation from a biosafety perspective, but overlaps in certain areas with the global trade 

regime and the World Trade Organisation (WTO). In addition to the conference of the parties 

with its state delegates, non-state actors play an active role in the development of the 

institution. Representatives from industry like the Global Industry Coalition and NGOs like 

Greenpeace and the Third World Network monitor the negotiation process, bring in their 

expertise on business, environmental and development issues and provide information to the 

public (see e.g.Gale, 2002; see e.g.Reifschneider, 2002). 

 

The World Trade Organisation 

The WTO is the successor of the old GATT-regime which ruled the multilateral trade talks 

from 1947 – 1994. The WTO is now an International Organisation with own actor quality, but 

still provides the arena for global trade negotiations. It has a strengthened dispute settlement 

mechanism (DSB) and has implemented several agreements from the Uruguay Round since 

its inception in 1995. With regard to GM food regulation, the TBT, the SPS, and the TRIPS 

agreements9 deserve special attention. Although they were negotiated before the broad 

introduction of GM plants and do not contain special provisions, these agreements set the 

direction in GM trade (MacKenzie and McLean, 2004). Basically, they define the rules for 

                                                 
8 See the website of the Convention at www.biodiv.org . 
9 TBT: Agreement on Technical Barriers to Trade; SPS: Agreement on the Application of Sanitary and 
Phytosanitary Measures; TRIPS: Agreement on Trade-Related Aspects of Intellectual Property Rights. 
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exemptions from the general trade principles of free trade and non-discrimination. The TBT 

Agreement has the objective of preventing member states from establishing technical trade 

barriers in order to protect their industries. This has relevance with regard to labelling 

requirements for GM products. The SPS Agreement specifies the TBT agreement and sets the 

rules for food safety, animal and plant health. According to the SPS Agreement, exemptions 

from free trade can only be made on grounds of sound science; claims on the basis of 

precautionary reasons are not sufficient. If there is not enough scientific evidence, trade 

restrictions can be allowed on a temporary basis only. The TRIPS Agreement concerns trade-

related intellectual property rights and is relevant in the context of patents and the protection 

of plant varieties.  The WTO has an established framework for the settlement of trade 

disputes. Such disputes arise when a party requests for a panel claiming that another party 

breaches rules of the implemented trade agreements. Since 2003, there has been a GMO case 

pending between the USA, Canada and Argentina on the one side, and the EU on the other 

(Boisson de Chazournes and Mbengue, 2004). A ruling by the DSB panel is expected for the 

end of 2005. 10 In terms of membership, the WTO seems to be more restrictive. It is more of a 

club IGO (Drezner, 2005), as states have to apply for membership and the issue of observer 

status is quite controversial. Nevertheless, NGOs lobby their interests in the institution and try 

to influence the internal decision-making process. In dispute settlements, they have the chance 

to approach the parties by so called amicus curiae briefs, laying out their positions which the 

dispute parties and the panel can take into their considerations. 

 

Standard-setting institutions 

Standards have become an important mechanism in transnational governance (Abbott and 

Snidal, 2001) and standard-setting institutions in the food safety field are increasingly 

interconnected. The Codex Alimentarius is a joint programme by the Food and Agriculture 

Organisation (FAO) and the Word Health Organisation which both belong to the family of 

UN organisations. Codex was founded in 1963 and has the objective to develop 

internationally agreed standards, “promoting the health of the consumers and ensuring fair 

practices in food trade”.11 The Codex consists of several Committees and Task Forces, where 

representatives of states and non-governmental organisations from 171 member countries 

negotiate and adopt food standards in a formalised eight-step procedure. With the entry into 

                                                 
10 See the cases WT/DS291, WT/DS292, and WT/DS293, all on the approval and marketing of biotech products, 
wherein the EU is accused because of its non-approval of GM products between 1998-2003 (so called “de-facto 
moratorium”). 
11 See Codex Alimentarius Commission, 2004: Procedural Manual, Statutes, Art. 1 (a). 
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force of the SPS Agreement in 1995, Codex became significantly more important, together 

with two other standard setting institutions, the International Plant Protection Convention 

(IPPC) and the World Organisation for Animal Safety (OIE). These arenas – “the three 

sisters” – represent the established international standards for food, plant and animal safety. 

They are explicitly recognized by the SPS agreement and are used in cases of trade conflicts 

and dispute settlement procedures (Gehring, 2002; Gstöhl and Kaiser, 2004; Victor, 2004).12 

National actions will be measured against these standards and have to prove their scientific 

basis to be in compliance with WTO rules. Codex received high attention in 2003, when 

proposals of the Task Force on Foods Derived from Biotechnology were adopted on risk 

assessment procedures which could be agreed quite quickly and in consent with all parties 

that normally disagree in many other Codex committees and other international arenas 

(Grande, 2003). Codex practices a relatively open member- and observership policy. In the 

Task Force, which continues its work based on a new mandate until 2009, non-state 

representatives from the Biotechnology Industry Organisation (BIO), Greenpeace, Consumers 

International and scientists’ organisations like the International Union of Biological Sciences 

work side by side with state delegates on agreements for food safety. 

 

Other international arenas 

The Organisation of Economic Co-operation and Development (OECD) has a long track 

record in collecting and developing information in the biotechnology field. It helps to 

facilitate the discussions among the developed countries and contributes to harmonisation 

efforts by establishing discussion groups and producing consensus documents (Paarlberg, 

Hopkins and Ladewski, 2004:10). At a regional level, the parties of the 1998 Aarhus 

Convention on Access to Information, Public Participation in Decision-making and Access to 

Justice in Environmental Matters established a working group on GMOs. This arena has 

debated the issues in a European context in recent years with a strong involvement from 

NGOs, since one of the main goals of the Convention is an improved citizens’ participation in 

environmental affairs. In 2005, the parties agreed an amendment to the Convention which 

increases public participation in GMO decision-making.13  

 

 

                                                 
12 See SPS Agreement (1994), Annex A. 
13 See Report on the Second Meeting of the Parties, Decision  II/1 (ECE/MP.PP/2005/2/Add.2), available at the 
Website of the Aarhus Convention at www.unece.org. 
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Actors and actor constellations 

There are various types of actors involved in GM food regulation. It is important to note that 

the actor constellations in transnational food regulation differ from domestic contexts. The 

global level is not predetermined and offers higher degrees of variability. Nation-states pursue 

diverse strategies in the set-up of safety frameworks and regulatory policies. In the literature, 

the different regulatory approaches of the US and the EU have been discussed broadly 

(Drezner, 2005; Isaac, 2002; Prakash and Kollman, 2003; Young, 2003). The conflict among 

these actors has great influence on other countries, including many of the developing world 

(Meijer and Stewart, 2004). Depending on the respective export or import interests, states lean 

more towards the one or the other approach, which leads to a “rival standard” situation 

(Drezner) that is reflected in the international arenas. International Organisations provide 

platforms for discussion and negotiation, but can also play a role as actors of their own. For 

instance, FAO and WHO play a part in their own capacity by gathering expertise, developing 

programmes, funding capacity-building and providing information to stakeholders. They take 

on important tasks on both the input and output side of the political process (Rittberger and 

Zangl, 2003). As the above-mentioned examples show, transnational governance includes the 

active participation of non-state actors. Next to their lobbying functions, many NGOs, 

consumer organisations, industry associations and multinational companies are engaged in the 

development, policy-making and implementation of regulations in various forms. They are 

accompanied by many research institutes, think tanks and other forms of epistemic 

communities. The systematic involvement of these actors is a new feature and transforms the 

formerly intergovernmental politics to patterns of transnational governance. The transnational 

character is further strengthened when the scope of the regulation field is taken into account. 

Actors come from sub-national, national, regional and global levels and policies are shifted 

bottom-up and top-down and go far beyond the level of national policy-making.  

3.3 Institutional Interaction 
 
As pointed out in section two, institutional interaction is an increasingly important feature of 

transnational politics (Zürn, 2002; 2004). Due to a growing density of international 

institutions, exchange processes between them increase, because of functional linkages or 

because of matters of institutional management. Building on Young’s conceptual work on 

institutional interaction (Young, 2002:111-138), it can be stated that the problem-solving 

capacities of new institutional arrangements beyond the nation-state depend on the successful 

interplay between institutions at the same level and the fit between the international and 
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domestic level. So interplay is to be conceived as an important variable in the explanation of 

the problem-solving capacities of TNPR.  

 

Horizontal Interplay 

Horizontal interplay concerns the exchange process among institutions at the same level. In 

the context of this paper, I will focus on the relationships of actors at the global level. 

Young suggests to distinguish between formative and operational links of horizontal interplay 

(Young, 2002:113). Formative links consist of framing the issues at stake, selecting arenas for 

regulation and negotiating substance. Operational links consist of providing joint services and 

dealing with overlaps. In addition, strategic choices by many actors to influence international 

processes have to be considered carefully, for example forum shopping, the restriction of 

membership or tailoring issues for strategic purposes. Thus, changes in actor constellations 

and the use of strategic capabilities of actors to their advantages can be understood. 

Formative links play an important part in the building process of a TNPR. In the global arena, 

the potential conflicts between the rules of the WTO and the norms of the Cartagena Protocol 

have been discussed for some years (Brack, Falkner and Goll, 2003; Philips and Kerr, 2000). 

This tension exemplifies the tricky relationship between the trade regime and multilateral 

environmental agreements (Marceau, 2001). Although they have agreed upon mutual 

supportiveness14, questions arise whether the rule-making is indeed without problems. The 

GMO case shows that both institutions act in the same transnational context, but bring in very 

different principles – free trade vs. precautionary principle – and very different organisational 

cultures which have significant impacts on concrete rulings and daily operations for each 

other (Coleman and Gabler, 2002). 

Framing the issues, the US and the EU have very different ways of portraying the GMO issue: 

In the US, GMOs are often seen as just another production technology, whereas people in 

Europe perceive them as fundamentally “novel” and often regard them as a serious 

environmental and health concern (Prakash and Kollman, 2003). Therefore, the big actors 

pass their national legislation differently and try to reach agreement within their region to 

follow their approach (Bernauer and Meins, 2003; Rosendal, 2005). Scaling up the issue, 

governments also bring the matter to the international arenas. The US government focuses 

mainly on the trade impacts of GMOs and chooses the WTO as the most appropriate forum in 

which to discuss the issue. The EU set up a stricter framework to regulate GMOs and 

therefore pushes the talks in the context of the Biosafety protocol. At the same time, both 

                                                 
14 See for example the Preamble of the Cartagena Protocol. 
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actors carefully observe each others’ strategies. For instance, even though the US is not party 

to the CBD or the CP, it makes sure that its views are appropriately recognized in the 

negotiations.15 This might be important, as the agenda items may change during the further 

bargaining process. The issues of notification or segregation of GMOs and new issues brought 

in, such as liability and redress, could change the role of the biosafety regime and the 

relationship with the WTO in the coming years. 

Operational links play an important role in the day-to-day business of organisations acting in 

a TNPR. Interplay takes place in the provision of common services. Here, the cooperation 

between the FAO and WHO is a good example in the GMO case. WHO and FAO have run 

the Codex Alimentarius as a joint programme for many years. When the GMO issue emerged, 

it was assessed in its relation to food safety and public health and then integrated within the 

framework of established Codex committees.16 In addition, both organisations sponsor and 

host expert consultations and provide information from their networks which are of great 

importance for the work of Committee members. In the case of the Task Force on Foods 

Derived from Biotechnology, stakeholders from a broad societal background were included in 

the talks. FAO and WHO act as facilitators and provide a common arena for the exchange of 

views in order to develop international standards for food safety. 

Regarding financial and technical assistance, the UNEP/GEF project17 is another example of 

joint institutional efforts to provide common services. Since the end of 2000, the UN 

Environment Programme has worked together with the Global Environment Facility (GEF) to 

help countries in the set-up of biosafety frameworks by sharing information, collaboration and 

capacity-building. It is an effort to bring together the know-how of experts with the material 

support from the core environmental financial mechanism, itself an outcome of clustered 

funding patterns for several environmental problems under one common roof.18 Stakeholders 

are integrated in the implementation of the policies at all levels in order to guarantee 

transparency and public participation.  

Dealing with institutional overlaps is a familiar task within domestic contexts, but creates 

some difficulties at the transnational level, because there are no authoritative institutions with 

                                                 
15 See the Earth Negotiations Bulletin report on the outcome of the COP/MOP 2 in Montreal at 
http://www.iisd.ca/vol09/enb09320e.html . 
16 In particular, the following Committees deal with GMO issues: General Principles, Food Labelling, Food 
Import and Export Inspection and Certification Systems, and on Methods of Analysis and Sampling. The Task 
Force on Foods Derived from Biotechnology (2000-2003) will be continued and has re-started its work in the 
autumn of 2005. More information about Codex, see www.codexalimentarius.net . 
17 See UNEP/GEF at www.unep.ch/biosafety . It currently consists of three projects: A development project with 
123 participating countries, an implementation project with eight countries and a biosafety clearinghouse project 
with 50 participating countries. 
18 For more information on the Global Environment Facility, see www.gefweb.org . 
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hierarchical enforcement powers available. The most common challenge mentioned in the 

literature is the institutional overlap between the trade and environmental regimes (Young, 

2002:131). This relationship is characterised by some specific difficulties due to the different 

logics and structures of the two regime types (Moltke, 1997). Courts as one means of solving 

institutional overlaps play a reduced role in reconciling both regimes, as the Dispute 

Settlement Body of the WTO is part of the trade regime and may not be as sensitive to 

environmental issues as some parties wish. Of course, DSB rulings have significant impacts 

on the overall regulation in the TNPR, but they come from within the trade regime. Even 

though there have been some institutional adaptations within the WTO to include 

environmental concerns more strongly, for example by the establishment of a Trade and 

Environment Committee, the cooperation with the CBD has not been without tensions and 

rather works on an ad hoc basis. Due to the double membership of many parties (which have 

to implement the rules of both arrangements), the institutions have not developed as clashing 

arenas. According to Oberthür and Gehring, both institutions are still in a process of sorting 

out their issues, but are on a way of delimiting their jurisdictions in a stepwise manner  

(Oberthür and Gehring, 2005). 

In other parts of the regime complex, potential institutional overlaps have been solved in some 

forms of network governance. As the WTO has neither the capacity nor the political mandate 

to pass food safety standards, it incorporates the standards from Codex Alimentarius into its 

regulation (SPS Agreement). These become the measure for internal decisions and restrict 

unilateral actions by WTO members. The institutional arrangement is not based on explicit 

coordination among the organisations, but relies on a loose coupling between standard-setter 

on the one side and the WTO on the other (Gehring, 2002). For the WTO, the transparency of 

its rulings increases, scientific expertise is guaranteed and potential domain conflicts with 

other organisations are avoided in advance. At the same time, the standards are taken in 

without any possibility of influencing the decisions at Codex and other fora which might be 

based on weak legitimate grounds (Gehring, 2002:132-135; Gstöhl and Kaiser, 2004:199). 

The strategic behaviour of major parties is one feature which frequently occurs in the various 

global arenas. Dealing with the GMO issue, the big actors USA and EU have the chance to 

follow all the different global processes, which opens up opportunities for forum shopping 

and other strategic choices. Harmonisation efforts can be pursued in the OECD with the work 

on consensus papers on non-controversial topics, while conflicts on labelling are pronounced 

in the respective Committee of Codex Alimentarius. At the same time, the case for a dispute 

settlement on the approval and marketing of biotech products is made at the WTO, where the 
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parties try to prove or eliminate allegations of the breaching of international rules according to 

the SPS agreement. With regard to developing countries, the big trading blocs can support the 

promotion of GMOs and safety measures with a broad range of incentives, following a stick-

and-carrot pattern. There can be offers for bilateral or multilateral funding and technical 

assistance, but there is also the option of neglecting development interests or the threat of 

denied market access in cases of non-compliance with the approaches suggested by the big 

actors (Meijer and Stewart, 2004). 

 

Vertical Interplay 

Cross-scale interactions can be analysed as forms of vertical Interplay. Scaling up and 

downwards the issues takes place among all levels and is well known in the area of common-

pool resources, in particular at local and sub-national levels (Ostrom, 1990). In the case of 

GM food regulation, the transnational policy space comprises the broad scope from sub-

national to global levels. In the context of this paper, it is the connection between the global, 

regional and national levels which is of particular relevance. The rules in the global arenas 

affect the EU as a regional actor and the US as a nation-state alike. Within the EU, one could 

even go a step further and investigate the impacts of external incentives on the Community’s 

policy-process at supranational and member-state level. 

Focussing on the problem-solving capacity, it is important to follow the whole policy-cycle 

from agenda-setting over rule-making to the implementation of a policy. Just when a policy is 

implemented successfully, it contributes to the solution of a problem. Unfortunately, there are 

some common difficulties in the process of implementation (Victor, Raustiala and Skolnikoff, 

1998). They can also be found in the field of GM regulation: the problems of competence, 

compatibility and capacity (Young, 2002:98). Competence concerns the question which 

institution has got the authority over a particular ruling. It tackles the issue about a lead 

agency which is responsible for the implementation of an international agreement. In the US, 

there are three regulatory agencies responsible for GMO issues. In the EU there has been an 

overhaul in recent years in the set-up of risk assessment procedures among the member states 

and the supranational level. The newly founded European Food Safety Authority (EFSA) has 

now the responsibility for the risk assessment procedure but still has to clarify the relationship 

with the national agencies and institutes on the delegation of risk assessments. Compatibility 

concerns the institutional fit between certain mechanisms agreed in international agreements 

to conduct a certain policy and the social practices, i.e. the administrative cultures in which 

countries carry out their policies (Young, 2002:100). In the GM case, certain policy 

 18



instruments agreed upon in the Codex arena may be uncommon for certain national 

authorities and require adjustments in their internal structures, for example with regard to 

transparency and the coordination of national Codex Committees and focal points. Capacity 

concerns the provision of enough institutional and material resources. The compliance 

literature shows that states sometimes fail to fulfil international obligations even if they aim to 

comply because they lack the resources in terms of people, know-how and finances (Chayes 

and Chayes, 1995). The GM Case reveals this in a clear way. Many countries do not have a 

biosafety framework and lack the requirements for passing regulations on food and 

environmental safety. This puts people in these countries at risk and can impact upon the 

effectiveness of international regulation. The UNEP/GEF initiative19 on biosafety supports the 

development of biosafety frameworks in a tailor-made manner to include specific needs of the 

participating countries. These work themselves through a set of modules, receive financial 

and institutional support by state and non-state experts and are able to develop their own 

legislation, regulatory process and public involvement. Only in a joint effort of the 

international and national institutions it is possible to achieve a regulation framework which 

allows for a balance between sufficient safety standards and awareness for new technological 

and business opportunities. 

4 Problems of political transnationalisation 
 
The previous analysis has revealed some important insights into the characteristics of GM 

food regulation. It is a relatively young regulation field with highly dynamic processes due to 

rapid technological progress. It has seen a first set of legal and institutional responses but new 

regulation demands are to be expected soon when the commercial use of GM animals and 

molecular farming enter the agenda. Institutionally, the global regulation problems are not 

solved by one designated international agency and there is no focal regulation arena which 

leads the regulatory process at the global level. Instead, GM food regulation has to be 

conceived as a TNPR in form of a regime complex which consists of various actors, levels 

and institutions interacting in a horizontal and vertical dimension. The scaling up process of 

GM food regulation has led to a regular exchange process among the key actors and has 

helped overcome certain coordination problems. With regard to risk assessment, international 

institutions like the OECD or Codex Alimentarius contributed to the development of 

international standards. With regard to risk management, the situation is more complex and 

reveals some serious conflicts about the appropriate regulatory approach. Some features of the 

                                                 
19 See UNEP/GEF at http://www.unep.ch/biosafety
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GMO case can also be fed into more general discussions on the problems of political 

transnationalisation. In the following, I will discuss the consequences of transnationalisation 

and growing interplay in two dimensions: in terms of effectiveness and legitimacy. 

4.1 Effectiveness 
 
In the context of this paper, effectiveness is understood in terms of problem-solving 

capacities. The core question asks whether TNPR are able to provide solutions for regulation 

problems beyond the nation-state. Three points can be made from an analysis of the GMO 

case. First, there is a situation of two rival regulatory approaches among the two major trading 

blocks, the US and the EU. Currently, neither the US nor the EU is willing to accommodate 

their frameworks with one another at the global level.20 This puts pressure on other countries 

to adopt one particular approach and may hinder import or export flows (Meijer and Stewart, 

2004). Secondly, there is a lack of institution-building with regard to biosafety frameworks. 

Over 120 countries are currently working on the development of basic legislative and 

regulatory structures, but capacity problems are severe and prohibit effective safety standards. 

As the non-binding Codex standards have to be implemented at the national level to become 

effective, it requires proper administrative structures to achieve the food safety goals. 

Compliance problems are evident in many developing countries, mainly due more to a lack of 

resources than of a lack of will. International responses like the UNEP/GEF initiative have 

helped to improve the situation. But these international institutions are also restricted in their 

own resources and depend on the replenishment of their funds. Thirdly, problem-solving 

capacities are also constrained because institutional interplay does not necessarily create 

benefits. In a vertical dimension, involving actors from another level creates incentives for 

strategic behaviour and implies transaction and adaptation costs. In a horizontal dimension, 

the TNPR could act more effectively if the relationship between the WTO and the CBD/CP 

was better clarified with regard to GMOs.  

In more general terms, the effectiveness of global regulation is challenged by the complexity 

of the issue itself. To a large extent, GMOs are still an unexplored territory and the 

technology is still in its infancy. It might be the case that even if the current regulation is 

complied with completely, the regulation impact in terms of problem-solving will be low, as 

not all relevant factors are taken into account and the established institutions are therefore not 

able to provide for the appropriate solutions. 

                                                 
20 But see Prakash and Kollman (2003) for interesting developments at the sub-national level in the US which 
may indicate a certain convergence to the stricter EU approach. 
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4.2 Legitimacy 
 
Analysing GM food regulation also shows some important features in terms of legitimacy. 

Although this paper has put an emphasis on institutional issues regarding effectiveness, the 

picture would not be complete, if legitimacy concerns were not at least briefly sketched out. 

Effectiveness and legitimacy are intertwined and problem-solving ultimately requires both. 

Legitimacy is a hot issue in the transnational governance debate (Grant and Keohane, 2005; 

Held and Koenig-Archibugi, 2005), as it concerns central questions of politics and political 

science: Who is responsible for social action? How is the use of power justified? One of the 

special features in transnational politics lies in the fact that there is no demos, no political 

community, beyond the nation-state who could justify the actions of policy-makers on certain 

grounds. It is difficult to speak of democratic legitimacy with regard to international rules, but 

still many people claim them, as legitimacy stands for particular qualities. In line with Max 

Weber’s thoughts, Risse calls a social order legitimate, when it “induces certain behaviour of 

actors, namely voluntary compliance with costly rules” (Risse, 2004:7). To specify these 

qualities, Risse uses Scharpf’s distinction between input and output legitimacy (Scharpf, 

1999). The former describes the participatory element and looks at the process of policy-

making to assess how rules are produced whereas the latter refers to the problem-solving 

qualities of the agreed rules. Specifying input legitimacy, two elements  can be identified that 

contribute to it. Accountability refers to an actor dimension and can be measured by the 

degree to which agents respond to their principals (internal accountability) and to the degree 

by which all stakeholders who are affected by a decision are involved and considered in the 

decision-making (external accountability) (Risse, 2004:7). These concepts of accountability 

and legitimacy are necessary to address some of the concerns with regard to the 

transnationalisation and growing interconnectedness of GM food regulation. Three aspects 

deserve special attention in terms of legitimacy:  

First, there is an increasing delegation problem at the micro-level. It concerns the level of 

individuals. People who work in organisations which are involved in international processes 

face new challenges. As important decisions are increasingly dealt with at the global level, 

delegates have to get greater degrees of freedom to follow and influence the course of arguing 

and bargaining in international negotiations. Even though bureaucrats and lobbyists get clear 

mandates for their meetings, the search for compromises may require more flexibility than the 

principals would agree with. In terms of effective solutions, legitimate decision-making may 

end up in a trade-off. This circumstance makes it necessary that for organizations of all kinds 

the internal decision-making structures adapts to the new contexts. Delegates need appropriate 
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institutional resources and flexible mandates in order to contribute to transnational problem-

solving which is marked by a high degree of interplay. Classical principal-agent patterns in 

terms of command-and-control approaches may no longer work in an organisational 

environment which is in constant flux and deals with highly complex problems. This is true 

for ministries, IOs and transgovernmental networks alike. 

Secondly, there is a problem at the meso-level. It concerns the level of organisations. 

International organisations (IOs) have long treated states as equals, but neglected the actual 

participation and integration. This was the case for a lot of developing countries which are 

members of many IOs but could not afford to truly participate. In recent years, a number of 

IOs dealing with GMOs have improved this situation by setting up special travel and 

participation funds. Codex established a trust fund and considerably increased the 

participation at regular meetings.21 This positive trend may be overshadowed by the 

increasing number of meetings and the diversification in international arenas. Conferences of 

the parties of the Cartagena Protocol are characterised by increasingly complex issues which 

have to be discussed by experts in smaller groups. Immediately after the official opening, the 

conference participants split themselves in subsidiary bodies, contact groups, and informal 

gatherings. Whereas developed countries have enough delegates to cover all the issues and are 

able to express their opinions in great detail, developing countries often have only a few 

delegates who are responsible for the issues at-large. Coalition-building and expert-sharing 

solve the problems only to a certain extent. The secretariats of the IOs also face problems in 

terms of institutional capacities and legitimacy. More and more non-state actors are interested 

in the global GMO regulation processes and want to increase the legitimacy of transnational 

policy-making by higher degrees of transparency. They aim to reach this by monitoring the 

meetings and presenting their views face-to-face to the delegates. But this requires efforts in 

time, space and resources. The secretariats try their best to accommodate these requests but 

the example from the CBD/CP shows that it is increasingly difficult to get all legitimate 

interests organised. Many institutions have increased their internal accountability by internal 

reform (O'Brien, et al., 2000), but their external accountability in terms of policy impact is 

still questioned. With regard to non-state actors, the question arises to what extent these 

organisations are able to prove their internal and external accountability and to what extent 

their participation in global institutions and processes may be biased in terms of 

industry/NGO- or North/South-relations. 

                                                 
21 See Codex Alimentarius at www.codexalimentarius.net. Information about the Trust Fund can be found at 
ftp://ftp.fao.org/docrep/fao/008/y7867e/y7867e00.pdf , pp. 34/35. 
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Thirdly, there is a problem at the macro-level. It concerns the level of societies at-large. It is 

the question to what extent the institutional structures of the international system are an apt 

response to legitimacy concerns of societies today. As Zürn (2004) points out, some pillars of 

this structure are deeply rooted in the architecture of embedded liberalism (Ruggie, 1983) 

which served the purposes of societies after the Second World War very well. With the 

challenges of globalisation, this structure has begun to receive some cracks. International 

politics in the tradition of executive multilateralism (Zürn) becomes increasingly under 

pressure. People worldwide no longer want to accept that bureaucrats make policy in their 

names behind closed doors. They organise themselves and articulate their protest and 

resistance in various forms. This has also been the case in GM food regulation. As people see 

that their food production systems are undergoing dramatic changes they want to have a voice 

in the process and be heard as well-informed sovereign consumers. Responses go in different 

directions – some want to ignore the global processes, hiding behind national frontiers and 

focusing on national food production, whereas others call for far-reaching reforms of 

international institutions – but they all claim the need for greater legitimacy. These voices will 

grow louder, the more the interplay of international institutions increases. This structural 

dimension at the macro-level may be the hardest to change. But without attempts to respond 

to these claims in societies at-large, both legitimacy and effectiveness will suffer and political 

transnationalisation will become problematic. This would particularly be the case for GM 

food regulation. 

 

5 Conclusion 
 
In this paper, I have shown that the dynamics of globalisation have deep effects on national 

food systems which is particularly true for the area of GMOs. In recent years, GM food 

regulation has gone through a transformation which led to a scaling up process of important 

regulatory issues. It was described what the global arenas look like, which actors participate 

and what kind of institutional interaction takes place in both a horizontal and vertical 

dimension. Transnationalisation and growing global interaction has to been seen as an 

ambivalent process: Scaling up the regulation to the global level helps overcome important 

steering problems but simultaneously creates serious challenges in terms of institutional 

capacities and participation for the actors involved. The analysis of GM food regulation 

reveals that the problem-solving capacities of new institutional arrangements beyond the 

nation-state depend to a large extent on the successful interplay between institutions at the 
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same level and the fit between the international and domestic level. So far - albeit the high 

polarisation of the regulation area -the international community has not seen a clash of arenas 

but also still lacks a harmonised regulation framework. Forms of network governance take 

place between some arenas, for example between the WTO and standard-setting institutions 

like Codex Alimentarius or between the big UN agencies, but cannot be stated for the whole 

regime complex.  

Through the conceptual lenses of Transnational Policy Regimes it is possible to capture the 

full range of the policy-making process. It is important to note that states are no longer the 

only actors in global politics but that complex forms of political cooperation have emerged. 

TNPR include various actor types and policy issues across different levels. States continue to 

play an important role because of their specific institutional setting and their resources, but 

there are essential new tasks for IOs and there is an explicit involvement of private actors in 

current modes of transnational policy-making.  

It will be interesting to see what kind of internal mechanisms the various actor types will 

establish in the coming years to respond to the growing interaction and how they will further 

adapt to the external challenges imposed on them by their involvement in TNPR, both in a 

problem-solving and in a legitimation perspective. Both aspects have to be further explored in 

the discussions on global environmental governance and will keep the agendas of policy-

makers and the research community busy for quite some time, especially in such a contested 

field as GM food regulation.  
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